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INTRODUCTION

This case arises out of the slaying in 1993 dddleight-year-old boys in West Memphis,
Arkansas. Chris Byers, Steve Branch, and Jamekadidvloore disappeared around 6:30 p.m.
on May 5th. Their bodies were found the next daynserged in a drainage ditch in Robin Hood
Hills, a wooded area near their homes, with thdydrs apparently sexually mutilated.

The investigation and prosecution that followeelsthterrifying murders generated
intense media attention and public outrage at al,lstate, and national level. In June of 1993,
three teenagers were arrested and charged with ttbingnthe murders as part of a satanic ritual.
In March of 1994, following trial, petitioner Danmd=chols, eighteen years old at the time of the
charged offenses, was convicted and sentencedith;des co-defendant Jason Baldwin, sixteen
years old when arrested, was sentenced to lifeisiompwithout the possibility of parole. A third
teenager, Jesse Misskelley, earlier had been dexvand sentenced to life with parole.

This present motion for a new trial arises undeafdsas statutes passed in 2001, which
provide that a petitioner is entitled to relief@post-appellate claim of wrongful conviction if
previously unavailable DNA test results, “when adased with all other evidence in the case
regardless of whether the evidence was introduct&eh establish by compelling evidence that
a new trial would result in an acquittal.” Ark Godnn. § 16-112-208 (e)(35ee als® 16-
112-201 (new trial may be ordered for a person wbed of a crime where “the scientific
predicate for the claim could not have been preshpdiscovered through the exercise of due
diligence and the facts underlying the claim, dyen and viewed in light of the evidence as a
whole, would be sufficient to establish by clead @onvincing evidence that no reasonable fact-
finder would find the petitioner guilty of the untieng offense.”)

These Arkansas “new scientific evidence” statutere passed in the wake of a

nationwide wave of exonerations of persons whoseictons were exposed as wrongful by the



increasing use of newly developed DNA technoldgit least part of the impetus for the
enactment of the Arkansas statutes was the congraantroversy concerning the reliability of
the judgments of conviction rendered in this vetter.

The public disquiet over these verdicts stems feodeep and growing belief that the
three defendants were convicted not because of avhyabf them had done but because of whom
they were, or at least were portrayed as beingirTate was likely sealed on the day of their
arrests in June of 1993 when chief investigatoly@&itchell announced to applause at a
televised press conference beamed into countlasseholds across the region that the strength
of the case against the three was “eleven” onle etden. That statement was demonstrably
false. Nine months later on the eve of the tridtchols and Baldwin, the prosecutors in the
case, Brent Davis and John Fogelman, would telfahmelies of the victims a truth of which the
public was not informed: the state’s attorneysddahe evidence they would introduce against
Baldwin and Echols was too weak to convince a pfrghe guilt of Echols and Baldwi.

Given Gitchell’s irresponsible statement, howee®ery potential juror at petitioner’s
trial had been exposed to pretrial media repontsiathe case, and many, including some
selected to serve on Echols’ jury, admitted to imgigore-existing opinions that he was guilty.
Trial proceedings, in the prosecutor’s words, wengounded by a “media circus” and a “shark
feeding atmosphere” in which camera people rushedna the courthouse “like little packs of
wolves.” Cf. Sheppard v. MaxwelB84 U.S. 333, 351 (1966) (stating that in a ediase, “it is
not requiring too much that petitioner be triecainatmosphere undisturbed by so huge a wave

of public passion”).

1 “Since 1989, when post conviction DNA testingsviiast performed, 208 people have been
exonerated by post conviction DNA testing in theteth States.” Garrett Judging Innocencé 100
Columbia Law Review, 101, 102 (January, 2008).

2 In a videotaped conference with the victims’ iié@s prior to the Echols trial made part of the
HBO documentary “Paradise Lost; The Robin HoodsH¥lurders,” prosecutors Fogelman and Davis
described the evidence to be offered at trial, Rads evaluated the chances of gaining a conviation
that evidence as only “fifty/fifty.” $eeExh. A, affidavit of Dennis P. Riordan.)



The years since Echols’ 1994 convictions haveegited the development of new
scientific techniques that have generated DNA exidehen unavailable, as well as “other
evidence in the case” that must now be considerghtdless of whether the evidence was
introduced at trial.” Ark. Code § 16-112-208 (¢)(3n 2002, petitioner first filed a motion for
DNA testing of evidence found at the crime sceHe. will now place before this Court evidence
not introduced at his 1994 trial because (1) incdee of the DNA evidence proffered herein, the
scientific methodology by which it was gathered nad then exist; (2) as to the crucial opinions
of forensic pathologists and odontologists now @nésd, petitioner had no means of obtaining
and offering this evidence at trial; and (3) inetinstances, petitioner’s appointed trial counsel
failed to develop the exculpatory impeachment ewidepresented herein.

Under Arkansas’s statutory scheme, to gain a mehEchols need not prove who was
the party or parties responsible for these tergbiemes, nor need he prove his own innocence
beyond a reasonable doubt. Rather he must andewibnstrate that the evidence now
available, viewed in its totality and with a disp@s that was simply impossible when the case
was first tried, “clearly,” “convincingly,” and “aopellingly” “establish[es] ... that a new trial
would result in an acquittal.” 88 16-112-201(a)@Rp 208 (e)(3).

The DNA evidence establishes that no genetic nadi&ir Echols or the other defendants
was present on the victims’s bodies, as it wouleehaeen if the crimes had occurred in the
manner hypothesized at Echols’ trial. Converseagtihg has established that genetic material on
the penis of Steve Branch could not have come fiaynof the defendants or victims.

Furthermore, a hair containing mitochondrial DN#nsistent with that of Terry Hobbs, a
stepfather of one of the victims (Branch), was fibon the ligature used to bind another of the
victims (Moore). Another hair found on a tree rabthe scene where the bodies were
discovered contains mitochondrial DNA consistenthwiat of David Jacoby; Hobbs was with
Jacoby in the hours before and after the victimappeared. This DNA evidence is the most

powerful physical evidence found at the crime scand, standing alone, it greatly undermines



the prosecution’s case against Echols. But tlgemeore, including disturbing corroboration of
the DNA test results that pre-dates petitionerten discoveries. Years before the DNA link
between Hobbs and the crime scene was discoveaat HBbbs, the mother of Branch, came
forth with evidence that she believed linked Tehsgr former husband, to the murders.

Of equal importance is the forensic evidence reégeleveloped and now presented to the
Court. Nothing made a fair trial in this case mdifécult than the fact that Echols was alleged
to have participated in the sexual mutilation —nslg the penis and removing the testicles —
of an eight year old boy. That allegation alone ldaurely irrevocably prejudice an accused in
the eyes of most prospective jurors. But it has been established that most of the wounds
suffered by the victims, and particularly thosehe genitalia of Byers, were not inflicted with a
perpetrator’s knife, as alleged at trial, but resifrom post-mortem animal predation. That
analysis and conclusion, reached by more thanahddfzen leading forensic pathologists and
odontologists who reviewed the autopsy tests, hatod reports, were shared months ago with
the state’s prosecutorial team and have gone utiezbu

The presence of animal predation exposes thayfaispractically the entirety of the
state’s case against Echols, putting the lie toDéde Griffis, a “witchcraft expert” with a
fraudulent Ph.D., who claimed the wound patterthefvictims and the mutilation of Chris
Byers reflected satanic motivation; (b) Michael €ar, the jailhouse informant who testified that
Baldwin admitted putting the victim’s testes in msuth, a horrifying but wholly perjured
assertion relied upon by Griffis to support hisathyeof satanists at work; and (c) the state’s
claim that during a pre-arrest interview Echols Hegplayed knowledge of Byers’ injuries
available only to one who witnessed his castration.

The new forensic evidence also exposes the higidieading and prejudicial nature of
that portion of prosecutor Fogelman’s closing argaotrwherein he conducted an experiment
which he claimed proved that a knife recovered feolake behind Baldwin’s residence was the

instrument which maimed Byers. No evidence inrdwrd permitted the conclusion that the



lake knife was used in the crime, yet Fogelmanrmfxl the jury in closing that he was able to
reduplicate the measurements of the marks on Bperdy by cutting into a grapefruit with the
knife in question. The forensic evidence presehereéin exposes Fogelman’s assertions to be
utter falsehoods.

The state will surely assert that the 1994 vermfictonviction presents an insurmountable
obstacle to Echols’ present request for reliefteoding that the fact that a jury of his peers then
fairly found petitioner guilty precludes a finditigat petitioner surely would be acquitted now.
But that argument falls on Echols’ showing that 1884 judgments were fundamentally flawed.
Rather than being convicted on “evidence develdpefthe witness stand in a public courtroom
where there is full judicial protection of the dedant’s right of confrontation, of cross-
examination, and of counsefurner v. Louisiana379 U.S. 466, 472-73 (1965), Echols was
found guilty principally based on what jurors haghtd and read outside the courtroom. Echols’
jury convicted him based on information both unatedi and inadmissible at trial: a hearsay
statement of codefendant Jesse Misskelley imptigeEichols and Baldwin in the charged
crimes. Echols was tried separately from Misskgtlieecisely in order to ensure that Echols’
jury would not be exposed to the Misskelley statemeY'et notes taken by a juror, as well as
statements of jurors themselves, establish thealaoie played by the Misskelley statement
during the deliberations of the Echols jury.

Under controlling United States Supreme Court gaeats, receipt by a jury of such an
unexamined and inflammatory statement causes ibeupaejudice. This case illustrates the
wisdom of that rule. Virtually the entirety of tiMisskelley statement was demonstrably false.
When first interrogated, Misskelley, a mentally deapped juvenile, said he had no personal
knowledge of the murders. After hours of suggestjuestioning, Misskelley, believing that his
cooperation would lead to a reward rather tharohis prosecution, claimed that he saw Echols
and Baldwin sexually assault and beat the victimghe morning of May 5th. In fact, the

victims and Baldwin all were in school at that tinaed Misskelley’s description of the crimes



was flatly contradicted in virtually every othespect by the physical evidence. Yet petitioner’s
jury, which relied on news reports of Misskellegst-of-court statements to convict, never
learned of the defects in Misskelley’'s statememtscisely because the law deemed the
“confession” too unreliable to justify its admissioto evidence against Echols and Baldwin.

Following the recent wave of exonerations duequoally to DNA testing, a study
examined the factors that had led to these wroragivictions. False confessions by defendants
“who were juveniles, mentally retarded or both” evéine decisive factor in many flawed
verdicts. Juries also had been misled again aanh &y flawed or fraudulent expert testimony;
by jailhouse informants who gained benefits by cattimy perjury; and by mistaken eyewitness
testimony, also present in this céseAnd the likelihood of a wrongful conviction slyesoars
when prosecutors mislead jurors in closing argument

The investigation and trial of Damien Echols jairadl of these factors together to create
a perfect storm of adjudicatory error. Only a el can ensure that the public’s
understandable demand for retribution does notymed flawed judgment that adds an innocent
man’s life to these crimes’s already tragic tdlhis Court must remedy this grave miscarriage of

justice by granting Echols’ motion for a new trial.

3 Adam Liptak, “Study of Wrongful Convictions RagsQuestions Beyond DNA,” New York
Times, July 23, 2007, at page 1, discussinglging Innocence,” by Professor Brandon Garrett of the
University of Virginia. (Exhibit B)See alsdsarrett, 100 Columbia L. Rev. 101-102 (“[T]hisayu
examines the leading types of evidence supportmm@ngful convictions, which were erroneous
eyewitness identifications, forensic evidence, imfant testimony, and false confessions.”)



STATEMENT OF THE CASE

A. Judgment, Sentence, and Direct State Court Appé

On March 19, 1994, following trial by jury, this G entered judgment against
petitioner Echols and his co-defendant, Jason Baldar three counts of first-degree murder.
On the same date, the Court sentenced petitiorsaeth.

Echols timely appealed from the judgment and seatewhich were affirmed by the
Arkansas Supreme Court in an opinion issued on mbee 23, 1996 and reportedathols v.
State 936 S.W.2d 509 (Ark. 1996)Kthols I). Echols thereafter challenged the Arkansas
Supreme Court’s appellate ruling by filing a timglgtition for a writ of certiorari in the United
States Supreme Court. That petition was denieohiarder issued on May 27, 1997.

B. State Court Rule 37 and Coram Nobis Proceedings

On March 11, 1997, well before the conclusioniefdirect appeal, Echols filed a motion
in this Court for post-conviction relief from thedgment and sentence pursuant to Arkansas
Rule of Criminal Procedure 37.4t seq Following amendments, Echols’s final Rule 37itpoat
was denied by this Court on June 17, 1999.

Echols timely appealed from this Court’s June1i999 order. On April 26, 2001, the
Arkansas Supreme Court affirmed one portion of @usirt’s ruling but otherwise reversed and
remanded because the ruling did not set forthicertguired factual findings as to Echols’s
claims. Echols v. State42 S.W.3d 467 (Ark. 2001).

Following remand, in an order issued on July 3M12 this Court issued a new decision
rejecting all of petitioner’s claims under Rule 3chols timely appealed this ruling, which was
affirmed by the Arkansas Supreme Court in an opimsued on October 30, 200Bchols v.
State 127 S.W.3d 486 (Ark. 2003)Ethols ITI).

On February 27, 2001, while the Rule 37 proceeddescribed above were pending,
Echols also petitioned the Arkansas Supreme Coudrf order reinvesting jurisdiction in this

Court to allow him to seek a writ of errooram nobis.The Supreme Court denied that petition



in an opinion issued on October 16, 2008, (before the conclusion of the Rule 37 proceedings)
and reported dchols v. Statel25 S.W.3d 153 (Ark. 2003).

On October 29, 2004.¢., after the conclusion of the Rule 37 proceedingshols filed
in the Arkansas Supreme Court a Motion to Recadl Mlandate And to Reinvest Jurisdiction in
The Trial Court to Consider Petition For Writ ofr&r Coram Nobis or For Other Extraordinary
Relief. The motions were primarily founded on ngdiscovered evidence of jury misconduct
and juror bias at the time of Echols’s state ctiat The state Supreme Court denied the
motions in an order issued on January 20, 200holE¢hereatfter filed a petition for rehearing
as to the January 20, 2005 order, alleginggr alia, that the state Supreme Court’s disposition
of the misconduct and bias claims effectively d&hbd that Echols’ petitioner’s trial lawyer
had rendered constitutionally ineffective assiseaoiccounsel by failing to present these claims
in support of a motion for a new trial. That petitwas denied in a state Supreme Court order
issued on February 24, 2005.

C. State Court Proceedings Based on New Scientifitvidence and
Relating to the Present Motion

On July 25, 2002, petitioner filed a “Motion foorensic DNA Testing” (“DNA motion”)
in this Court seeking relief from his convictionsrpuant to Arkansas Code 88 16-112-201
seq, invoking the Eighth Amendment’s prohibition agatisruel and unusual punishment, and
the Fourteenth Amendment’s guarantee of equal giioteand due process of law. Jason
Baldwin, petitioner’s co-defendant at the statal tlikewise sought relief under this statutory
authority, as did Jesse Misskelley, who was tried @nvicted of murder in connection with the
incident placed at issue at the Echols-Baldwir.tria

In an order dated September 12, 2002, the ArkaBspseme Court observed that
petitioner's DNA motion was an “appropriately filepetition for relief within the meaning of

section 16-112-216t seq Echols v. State84 S.W.3d 424, 426 (Ark. 2002) (per curiam).



On January 27, 2003, this Court ordered the imgment and preservation of all
material that could afford a basis for petitionexttual innocence claim pursuant to this statutory
scheme.

On June 2, 2004, following negotiations amongitkerested parties, this Court issued an
“Order for DNA Testing” directing that various itesnof evidence be subjected to appropriate
forensic scientific testing at the Bode Technol@ygpup (“Bode”) in Virginia. On February 23,
2005, this Court issued a “First Amended OrdelidiA Testing” which amended the list of
evidentiary items that would be subject to testah§ode.

DNA testing of the items identified in the FebrypB, 2005 Order was thereafter
conducted at Bode. That testing has been sulsitgr@ompleted and the results reported in a
series of documents issued by Bode, as discussedria detail below (see Argumentilifra).
Those results supply the factual basis for a keypmment of petitioner’s instant motion.

D. Federal Court Proceedings

On October 28, 2004, Echols filed a petition fddral habeas corpus relief pursuant to
28 U.S.C. § 2254 in the United States District €éurthe Eastern District of Arkansas. On
February 28, 2005, Echols filed an amended petfaoimnabeas corpus, and on October 29, 2007,
a second amended petition for habeas corpus irCinat.

On November 21, 2007, the federal district cogstied a letter order stating that the
court would hold the second amended petition iryabee pending exhaustion of petitioner’s
state court remedies, specifically, the instanteedlings brought in this Court pursuant to

Arkansas Code 88 16-112-26f.seq



STATEMENT OF FACTS

As noted in the Introductiosupra by this motion petitioner contends that he istkeat
to a new trial because (1) new scientific evidegwgudes petitioner as the source of relevant
DNA evidence on the victims and recovered at tiaeiscene; and (2) any reasonable juror
presented with such evidence and with all othedewe in the case, whether or not the latter
was admitted at trial, would not find petitionerlgubeyond a reasonable doulArk. Code 8
16-112-208(e)(3).

Given this legal criteria and the recognized séin preventing fundamental
miscarriages of justice, s&ehols v. StateB4 S.W.3d 424supra the scope of the evidence
which this Court should consider in deciding whetbetitioner is entitled to a new trial is
extensive. Accordingly, Echols first summarizelobethe evidence developed prior to and
during petitioner’s trial. This summary includests concerning Misskelley’s statements which,
while excluded from admission at petitioner’s triglayed an improper but critical role in
Echols’ conviction. A summary of the DNA, forensand other evidence uncovered since the
jury returned verdicts against Echols in 1994 Wdipresented in subsequent sections of the
brief. These factual summaries in tandem will gethe Court to assess whether a reasonable
juror considering all of this evidence would havweasonable doubt as to Echols’ guilt, and
whether matters established by means of the presetidn entitle Echols to relief.

Finally, in a separate and concluding sectiorheflirief, petitioner addresses the
significance of the initial verdicts returned agdihim, and specifically contends that those
verdicts were not founded on a reliable jury assess of the formally admitted evidence. In
this connection, Echols sets forth in detail thecsiic facts establishing that juror bias and
misconduct fatally undermined the integrity of thet-finding mechanism at the 1993 trial.
That showing, in turn, will supply the Court with additional and compelling reason for
disregarding the initial verdicts and the factustledminations purportedly supporting them when

it evaluates the strength or weakness of the statse as it now appears.



A. The Charged Murders

The Arkansas Supreme Court opinion affirming peiér's convictions on direct appeal

described the charged murders as follows:

Michael [Moore], Christopher [Byers], and StevedBch] were
eight years old, in the second grade, in the sanieScout troop,
and often played together in their West Memphigniedorhood.
On the afternoon of May 5, 1993, after school, M&lhand Steve
were riding their bicycles while Chris was skatefolozg.
Deborah O'Tinger saw the three boys walking thraughyard
between 5:45 and 6:00 that afternoon. Her rectidle was that
they were pushing a bicycle. At about 6:00 p.nan®Moore,
Michael's mother, saw the three boys togetherthétttime
Michael was riding his bicycle. Between 6:30 &b Brian
Woody saw four boys going into some woods knowthasRobin
Hood woods. He noticed that two of the boys warghing
bicycles, one had a skateboard, and a fourth osgusawalking
behind them. Neither Michael, Christopher, nov8testurned to
their homes. Their parents called the police,asdarch was
begun.

The next morning, members of the Crittenden Co&agrch and
Rescue Unit discovered a tennis shoe floatingditci just north
of Ten Mile Bayou. The Robin Hood woods drain ifien Mile
Bayou, and the members of the search unit knevldlye were last
seen in that area. Detective Mike Allen walkeahglthe ditch
bank to the place where the tennis shoe had besl fo He
noticed that one area of the ditch bank was cleaféshves, while
the rest of the bank was covered with leaves dokisst He
described the cleared area on the bank as beicg,"dbut having
"scuffs" in the cleared-off area. He got into teter, reached
down to get the shoe, and felt Michael Moore's bddhe corpses
of Christopher Byers and Steve Branch were subsglyudeund
about twenty-five feet downstream. Policeman Jdbiore, who
was also there, said there was blood in the whtemone on the
bank. Detective Bryn Ridge was also present &kl recover
the boys' bodies. He collected the victims' dsththree tennis
shoes, and a Cub Scout cap that was floating iw#ter. He
found a stick stuck in the mud that had one ofibwgs shirts
wrapped around the end that was stuck down in tiet nHe
dislodged another stick as he was removing theseoop Michael
Moore.

All three corpses had their right hands tied torthght feet, and
their left hands tied to their left feet. Blacloghlaces and white
shoe laces were used as ligatures. Michael Moboelg had
wounds to the neck, chest, and abdominal regicatsagbpeared to
have been caused by a serrated knife. There Weaisians over
his scalp that could have been caused by a sbickFrank Peretti,



a State medical examiner, testified that there asing and
discoloring comparable to that frequently seenhiideen who are
forced to perform oral sex. He testified that éheere defensive
wounds to the hands and arms. Moore's anal o dilated,
and the rectal mucosa was reddened. Dr. Perstified this
injury could have come from an object being plaicethe anus.
Finally, Dr. Peretti testified that there was evide that Moore
was still alive when he was in the water, as theae evidence of
drowning.

Steve Branch's corpse had head injuries, chesiasjugenital-anal
injuries, lower extremity injuries, upper extremityuries, and
back injuries. The body had multiple, irregulasuging wounds,
which indicated that he was moving when he wasbstéb The
anus was dilated. Penile injuries indicated that ex had been
performed on him. There was also evidence thatolee had
drowned.

Christopher Byers's corpse also had injuries irighgahat he had
been forced to perform oral sex. His head haddes, abrasions,
and a punched- out area on the skin, and one dyadich
contusion. The back of the neck had a scrape ifrrer thighs
had diagonal cuts on them. The back of the sladlleen struck
with a stick-like, broomstick-size, object. Tharskf the penis
had been removed, and the scrotal sac and testesmssing.
There were cuts around the anus, and the hemongdh&gim those
cuts indicated he was still alive when they werelenaMany of
the cuts were made with a serrated blade knifeer8gid not
drown; he bled to death.

The boys' bicycles were found nearby.
Echols | 936 S.W.2d at 516-17.

The record of petitioner’s trial also discloseattbn the night of May 5, 1993, a black
man was found in the women’s room at a nearby Bygesirestaurant, blood dripping from his
arm, with mud on his feet, disarrayed, and slurtiigspeech. (EBRT 2211-12999-30004
The women’s room had blood and mud in it. Accogdimthe restaurant manager, there was

quite a bit of mud that had to be cleaned up. The had “wasted a whole roll of toilet tissue by

4 “EBRT” refers to the Echols-Baldwin Reporter’s msaript. The transcripts from the
Echols-Baldwin trial in counsel’'s possession bear sets of page numbers. The first set is the
original pagination at the trial court level, whilee second is a Bates stamp numbering used for
the record on direct appeal. Petitioner will uséhlsets of numbers for each page citation, the
Bates stamp number being supplied in italics.



soaking up blood or grabbing it for himself.” Ttodlet paper “had blood all over it. It was
saturated all the way down to the cardboard rdlIEBRT 2213-143001-02)

The police were summoned that night to the Bopsmgéstaurant, which is approximately
one mile from the Robin Hood woods, but collectecemidence. (EBRT 772-71551-56) On
the afternoon of May 6th, Detectives Ridge and Atiame out, took a report, and “then they
took blood scrapings off the wall in the women’streom.” (EBRT 22153003) The
detectives asked whether the man appeared to haddynfeet like those of the officers (who
had been at the crime scene all morning) and theage of Bojangles responded that the man
did. (EBRT 22153003) The officers indicated they did not need to tp&esession of the
bloody roll of toilet paper. (EBRT 2218004)

Detective Ridge never sent the samples taken janBles to the crime lab and then later
lost them. (EBRT 810-11,589-9Q 945,1725) A “negroid” hair was later discovered on a
sheet used to cover the body of Chris Byers. (ERR3I2,1963)

11

B. The Arrest of the Three Defendants

TheEcholsopinion describes the events leading to the aofdsthols, Baldwin, and
Misskelley:

On June 3, or almost one month after the murdezteddive Mike Allen
asked Jessie Lloyd Misskelley, Jr., about the mgtdeMisskelley was
not a suspect at the time, but Echols was, andsttiwought that
Misskelley might give some valuable information ab&chols.
Detective Allen had been told that all three engagecult-like activities.
Misskelley made two statements to the detectiveithlicated Echols
and Baldwin, as well as himself...

Misskelley, age seventeen, Echols, age ninefdearjd Baldwin, age
sixteen, were jointly charged with the capital marsdof Moore, Byers,

and Branch. Misskelley moved for a severance framolis and Baldwin,
and the trial court granted the severance

S According to a trial stipulation, Echols was bamDecember 10, 1974, making him
eighteen at the time of the charged crimes andewmeat the time of his trial. (EBRT 2675,
3463



Echols | 936 S.w.2d at 517.

As noted above, upon the arrest of the three dafas, lead investigator Gary Gitchell
held a press conference at which it was annourt@dlesse Misskelley had confessed to seeing
Damien Echols and Jason Baldwin use a knife to, regaaually mutilate, and murder the three
victims as part of a satanic ritual. Gitchell désed the proof against the defendants as eleven
on a scale of tef.

C. The Misskelley Trial, Verdict, And Proceedings ©ncerning
Misskelley’s Possible Testimony in The Echols Case

Misskelley’s trial began on January 18, 1994 iayGQCounty, after being severed from
that of Echols and Baldwin. The proceedings welevised and widely reported in the print
media. Petitioner below summarizes evidence fimerMisskelley proceeding which was not
formally admitted at his own trial but which, besaut concerns the Misskelley confession
improperly considered by the Echols jury, bearshareliability of the previous verdict in this
matter.

1. Vicky Hutcheson

Vicky Hutcheson was a prosecution witness atribedf Jesse Misskelley and was the
subject of testimony, although she was not calledither party, at Echols’ trial.

Hutcheson testified at the Misskelley trial thatMay of 1993, she lived in Highland
Park in a trailer. Her son Aaron was good friewats the three murder victims, and Hutcheson
became close friends with Jessie Misskelley. (MRU-71.Y At some point after the killings,
she decided to play detective. (MRT 971-72.) Kk heard about Damien Echols, so she had
Misskelley introduce her to Echols. (MRT 972.)

Hutcheson did a number of things to gain Echalsifilence. She went to see Don Bray,

a police officer at Marion, to get his library caaodcheck out “some satanic books because they

6 Gitchell's statement was included in the “Paradisst” HBO documentary. SeeExh.
A)



can’t be checked out just by normal [people]’; shesad the books around her coffee table.
(MRT 972.) Atthe Echols trial, it was establishiédt the West Memphis police, working with
Vicky Hutcheson, had conducted audio and visualeliance of Echols at Hutcheson’s home in
an effort to catch Echols saying something incratiimg, but to no avail. (EBRT 2153-52040-
49)

According to Hutcheson’s testimony in the Missigltrial, at one point, Echols invited
her to an “esbat,” which Hutcheson claimed was@mulb satanic meeting mentioned in one of
the witch books. (MRT 973.) Hutcheson, Misskebend Echols went to the meeting in a red
Ford Escort driven by Echols. Hutcheson claimed ftom a distance she saw 10 to 15 people
at the meeting. She asked Echols to take her homéJisskelley stayed at the scene. (MRT
973-74.)

On cross-examination, Hutcheson admitted thahalebeen in Officer Bray's office on
the day the bodies of the murder victims were dieced, the reason being she was being
investigated in regard to a “a credit card mesS{RT 975.) She had been previously
convicted in Arkansas for writing “hot checks.” RMl 976.) After she began her cooperation
with the police regarding Echols, authorities dregh@ll charges involving the credit card
problem. (MRT 975.) Hutcheson frequently boughtidir for a fiteen-year-old friend of
Misskelley’'s (MRT 1214), and spent the night witliskkelley the night before he gave his
statement to the police and was arrested. (MRTF/A7H The defense proffered a withess who
stated that on two occasions Hutcheson said tmadmeAaron would receive reward money
related to the case. (MRT 1268-69.)

On January 29, 1994, thekansas Democrat-Gazetteported Hutcheson'’s testimony
that she “attended a satanic cult meeting with kéiey and co-defendant Damien Echols.”

(Exh. C;see alsd&xh. D, Jonesboro Sun article, Jan. 28, 1994.) Ddraocrat-Gazettalso

7 “MRT” refers to the Misskelley Reporter’s Tranpt. Citations to the MRT are to the
pagination found in the transcripts produced inGreuit Court.



reported that Misskelley confessed that he and Eadral Baldwin were involved in satanic
activities “and the sexual assaults, mutilations lb@atings of the children.” (Exh. C.)
2. The Misskelley Statement

Expert psychological testimony at the Misskelleggeeding established that Misskelley
had been diagnosed as mentally retarded, as héddtiger. (MRT 342.) Misskelley’'s
arithmetic and spelling skills were on the 2nd af §rade level. (MRT 344.) He tended to
think in childlike ways as “a six [or] seven yedda@hild would do.” (MRT 346.) He performed
psychological tests from the viewpoint of a fiveseven year-old child. (MRT 349.) On moral
reasoning test instruments, he again was veryliald (MRT 351.) He was severely insecure
and did not understand the world very well. Whemias under stress, he rapidly reverted to
fantasy and daydreaming “and at times can't telldlference between fantasy and reality.”
(MRT 352.)

The diagnoses of Misskelley were adjustment desiowdth depressed mood, with a
history of psychoactive substance abuse, includiagjuana, huffing gasoline, and alcohol.
(MRT 352.) He possessed borderline intellectuatfioning. (MRT 353.) He had a diagnosed
developmental disorder, as well as other dysfunstiprimarily schizotypal, antisocial, and
dependent.” (MRT 353.) Misskelley had impaired memboth long and short-term. (MRT
354.)

The following facts concerning the Jesse Misskedlatement are taken from the opinion
of the Arkansas Supreme Court affirming Misskekegbnvictions on direct appeal:

Approximately one month into the investigation, fwdice
considered Damien Echols a suspect in the murldets)o arrests
had been made. [Misskelley]'s name had been gwefficers as
one who participated in cult activities with Echffip

Detective Sergeant Mike Allen questioned [Misskgllen the

morning of June 3, 1993. [Misskelley] was not cdesed a
suspect at that time[.]

8 This is a referencénter alia, to Hutcheson’s “esbat” story.



[Misskelley and Allen] arrived at the station apegximately
10:00 a.m. Detective Allen and Detective Bryndg@idjuestioned
[Misskelley] for about an hour when they becameceoned that
he wasn't telling the truth. In particular, henigel participation in
the cult activity, a statement which was at odd$ wihat other
witnesses had said. At this point, the detectidexsded to advise
[Misskelley] of his rights. Detective Allen re&dm a form
entitled "YOUR RIGHTS," and verbally advised himtboé
Mirandarights contained in the form. [Misskelley] resped
verbally that he understood his rights and alsiailed each
component of the rights form. There was no eweest any
promises, threats or coercion...

After he was advised of his rights and had waivesit,
[Misskelley] was asked if he would take a polygraxamination.
He agreed that he would. Detective Allen took [Medtey] to look
for his father so that his father could grant pssiaun for
[Misskelley] to take the polygraph. They observed Misskelley
driving on the same road they were on, stopped &ind,received
the authorization. There was no evidence of psesjithreats or
coercion.

Upon returning to the station, Detective Bill Dunhavho would
administer the polygraph, once again explained $kiifley]'s
rights to him. [Misskelley] verbally indicated bederstood, and
initialed and signed a second rights and waivenfathich was
identical to the first.

Detective Durham explained to [Misskelley] how treygraph
would work and administered the test over the @uofone hour.
In Detective Durham's opinion, [Misskelley] wastmgdeceptive
in his answers and he was advised that he hadl fdnéetest. At
that point, [Misskelley] became nonresponsive.

Detective Bryn Ridge and Inspector Gary Gitchetjdoe another
interrogation of [Misskelley] at about 12:40 p.nT.hey employed
a number of techniques designed to elicit a respéosn
[Misskelley]. A circle diagram was drawn and [Bkelley] was
told that the persons who committed the murder&weside the
circle and that those trying to solve the crimeeven the outside.
He was asked whether he was going to be insideirttie or
outside. He apparently had no response. Heheasshown a
picture of one of the victims and had a strongtieado it.
According to Gitchell, [Misskelley] sank back intés chair,
grasped the picture and would not take his eye#.offret, he still
did not speak. Finally, Gitchell played a portwfra tape
recorded statement which had been given by a ybaggamed
Aaron. The boy was the son of a friend of [MidEkg's and had



known the victims§] The portion of the statement which the
officers played was the boy's voice saying, “nobkkdgws what
happened but me.” Upon hearing this, [Misskelkgkted that he
wanted out and wanted to tell everything.

The officers decided to tape record a statementecgived the
confessions which are set out above. At the Iméggnof the first
statement, on tape, [Misskelley] was advised ofigists for the
third time. The rights were fully explained to hiand the waiver
of rights read to him verbatim.

The evidence presented by [Misskelley] at the segon hearing
consisted primarily of the testimony of polygrapipert Warren
Holmes. Mr. Holmes testified that, in his opinigMisskelley]
had not been deceptive in his answers to the paygguestions.
He raised the possibility that [Misskelley] had beaongly
informed that he had failed.

Misskelley v. Stat®15 S.W.2d 702, 710-11 (Ark. 1996).
The Arkansas Supreme Court described the condéMssskelley’s statements as
follows:

At 2:44 p.m. and again at approximately 5:00 p[Misskelley]
gave statements to police in which he confessethtidvement in
the murders. Both statements were tape recorded.

The statements were the strongest evidence ofégaitst
[Misskelley] at trial. In fact, they were virtugkhe only
evidence, all other testimony and exhibits serygngarily as
corroboration.

The statements were obtained in a question andearfewnat
rather than in a narrative form. However, we wadt out the
substance of the statements in such a way asalresth clarity
[Misskelley]'s description of the crime:

In the early morning hours of May 5, 1993, [Misd&g] received a
phone call from Jason Baldwin. Baldwin asked gWedley] to
accompany him and Damien Echols to the Robin Hoed.a
[Misskelley] agreed to go. They went to the amgaich has a
creek, and were in the creek when the victims rguen their
bicycles. Baldwin and Echols called to the baylsp came to the
creek. The boys were severely beaten by BaldwihExchols.

At least two of the boys were raped and forcedetdopm oral sex

9 This is a reference to Aaron Hutcheson, Vickydteson’'s son, who soon after the
killings claimed to have witnessed the murdersthng to be entitled to reward money.
However, Aaron proved so untrustworthy that he meger called by the prosecution at either
the Misskelley or Echols-Baldwin trials.



on Baldwin and Echols. According to appellantwaes merely an
observer.

While these events were taking place, Michael Mdoee to
escape and began running. [Misskelley] chaseddonwn and
returned him to Baldwin and Echols. [Misskell@go stated that
Baldwin had used a knife to cut the boys in theéafearea and that
the Byers boy was cut on his penis. Echols usadge Istick to hit
one of the boys. All three boys had their clottaé®n off and
were tied up.

According to [Misskelley], he ran away from the seet some
point after the boys were tied up. He did obse¢hat the Byers
boy was dead when he left. Sometime after [MibsKearrived
home, Baldwin called saying, "we done it" and "waet we going
to do if somebody saw us." Echols could be heatte
background.

[Misskelley] was asked about his involvement iru#.c He said
he had been involved for about three months. pEmgcipants
would typically meet in the woods. They engagedrgies and,
as an initiation rite, killing and eating dogs. e Hoted that at one
cult meeting, he saw a picture that Echols hadtak¢he three
boys. He stated that Echols had been watchinbdks.

[Misskelley] was also asked to describe what Batdand Echols
were wearing the day of the murders. Baldwin wearing blue
jeans, black lace-up boots and a T-shirt with @eeing of a skull
and the name of the group Metallica on it. Echeds wearing
black pants, boots and a black T-shirt.

[Misskelley] initially stated that the events toplace about 9:00
a.m. on May 5. Later in the statement, he chatiggickime to
12:00 noon. He admitted that his time periods migittbe exactly
right. He explained the presence of the youngtimysaying they
had skipped school that day.

The first tape recorded statement concluded at 3118 At
approximately 5:00 p.m., another statement wasrdecb This
time, [Misskelley] said he, Echols and Baldwin ftaane to the
Robin Hood area between 5:00 and 6:00 p.m. Upompting by
the officer, he changed that to 7:00 or 8:00 p.He finally settled
on saying that his group arrived at 6:00 p.m. wthke victims
arrived near dark. He went into further detadatithe sexual
molestation of the victims. At least one of tley$® had been held
by the head and ears while being accosted. BetByers boy
and the Branch boy had been raped. All the bogsaid, were
tied up with brown rope|.]

[Misskelley]'s statements are a confusing amalg&tmees and
events. Numerous inconsistencies appear, the sbogius being



the various times of day the murders took plaéelditionally, the
boys were not tied with rope, but with black andte/lshoe laces.
It was also revealed that the victims had not skapgchool on
May 5.

Id. at 707-08.

3. Other Evidence Bearing On The Unreliability of
The Misskelley Statement

Not only had the victims attended school during diay on May 5, 1993, but Baldwin
had as well, (MRT 946; EBRT 974754, and it was established during the Echols that t
Echols had been at a doctor’s appointment that mgprEBRT 1852, 1891, 1915, 194838,
2677, 2701, 273%.Indeed, uncontradicted testimony was admitteddiaskelley’s trial that
Misskelley had been on a roofing job the entiremrag of May 5th. (MRT 1104-05, 1113.)
That being so, when Misskelley early in his stateintkescribed getting up on the morning of
May 5", receiving a phone call from Jason Baldwin, megtiith Baldwin and Echols, and
walking to the Robin Hood woods at 9 a.m. in themmay, he was describing a series of events
that never happened.

When Misskelley then described the victims bemtgricepted on the morning of the 5th
as “they’s going to catch their bus and stuff, #mey’s on their bikes,” and stated that the
victims then “skipped school’ (MRT 946-47), he vaagaging in fiction. When he stated that he
witnessed Echols and Baldwin committing the kilBrend then he “went home by noon,” he
again was inventing a narrative, as both the vetmd Baldwin were sitting in school while
Misskelley was roofing at noon, and the victims evading their bikes around their
neighborhoods six and a half hours later. Deted®idge, one of the interrogators, admitted
being shocked when Misskelley said the little basgse killed at noon, because he knew the
little boys were in school at noontime, and thdiings occurred between 6:30 on May 5 and
early in the morning on the 6th; he did not rafiseinconsistency with Misskelley, however,

because “when you start contradicting somebody) they stop talking.” (MRT 904-05.)



The police terminated the first recorded stateroéMisskelley at 3:18 p.m. and
attempted to obtain a warrant, but were told byiskeing magistrate that there were problems
with the time sequence described by Misskelley. TMB4-56, 193, 212-20.) During the second
interview beginning at 5 p.m., Misskelley moved time the victims were seized back to five or
six o’clock, again a false statement, only to hidneepolice tell him he had stated earlier in the
interview the time was actually seven to eight @ghhViisskelley hadhot done in the earlier
recorded interview), a suggestion to which Misskethen acceded. Having invented a story
about meeting Baldwin and Echols and walking toiRétpbod woods in the morning,

Misskelley never explained how he came to be imptlesence of his codefendants later that day.

Of great importance, a person who had in fact Ipgesent at the commission of the
crime would have seen the victims hog-tied -5 left hand to left foot, right hand to right foot
— with shoe laces of different colors, includingitehand black, taken from the victims’ own
shoes. (EBRT 195-968/71-72) A true memory of binding the victims in suchaiible way
with their shoelaces removed from their own snealeyuld surely have been indelible. Yet in
his statement Misskelley said only that the victinends were tied, and that was done with
brown rope. His interrogators attempted to havsskilley correct this false description by
suggesting the boys would have run away had oely ttands been tied, but Misskelley failed to
come up with the explanation that would have bd®ioas to any one who actually witnessed
the murders: the hog-tying with shoelaces. Findligtective Ridge flatly asked, “were [their]
hands tied in a fashion that they couldn’t have you tell me?” Misskelley replied: “They
could run[.]”

Ridge admitted to again being shocked when Migskdlsely stated that the victims
were bound with brown rope but agreed that he leaah Ihappy to get an incriminating statement
from Misskelley because the police were under aflpressure to solve the crimes. (MRT 905-

06.)



Moreover, when Misskelley described Damien Echaltsng a “big old stick” and using
it to choke Chris Byers to death, he again wasldpgdalsely, for an autopsy revealed Chris
Byers had suffered no injuries to his neck conststéth choking, much less the fractures that
would result from being asphyxiated with a sti¢kRT 852.) Similarly, one of the few details
that Misskelley readily volunteered at the begignir his interview was he saw Echols “start[]
screwing them,” (Exh. A), but the state patholotgstified that the victims suffered absolutely
none of the injuries to their anal cavities thatgdonecessarily be present if an adult sodomized
a child. (EBRT at 1102-03,883-84) And though Misskelly stated that he saw Eclaoid
Baldwin “beat them up real bad” before the two ttladk victims’ clothes off, (Exh A), there was
no blood nor any other evidence of a beating (teargs in the material) located on the victims’
clothing when it was recovered from the crime sce{ieEBRT 957-631737-43)

Testimony was offered at the Misskelley trial tbatthe day of Jessie’s arrest, he and
Officer Allen joked about a reward of $40,000 ahd fact that if a conviction was obtained,
Jessie would be able to buy himself a new truékRT 1183.) Finally, Misskelley’'s defense
called a substantial number of witnesses who tedtthat Misskelley had been at the Highland
Trailer Park in the early evening of May 5th whha police were called to the area in regard to
a neighborhood dispute, and then had gone wrest(ilWdRT 1124-29, 1149-52, 1161-63, 1173-
75, 1180-82, 1188-90, 1198-1200, 1211-13.)

As was established at the Echols trial, thereldgsh at least one other confession by a
Christopher Morgan in regard to the murder of tive¢ eight-year-olds that was deemed
unreliable. Morgan, who knew the three boys ardllef the Memphis area three or four days
after the homicides, had told police in OceangsiEdifornia in an interview on May 17, 1993
that maybe he had blacked out, screwed the thrgg killed them, and cut off their arms and
legs. (EBRT 2054-612841-48)

4. The Misskelley Verdict And Accompanying
Publicity



On January 28, 1994, tdenesboro Suparried a front page story about the playing of
the Misskelley confession in court, including grapttescriptions of Echols and Baldwin beating
and sexually abusing the three victims. (Exh. B article in theJonesboro Suon February 4,
1994 reported the prosecutor’s use in closing aeqiraf the Misskelley statement, including its
references to Echols and Baldwin. (Exh. E.) Midlslgavas convicted in Clay County on
February 4, 1994. Press coverage of the verdi&etnuary § described Misskelley’s
statement of June 3, 1993, stating that Misskdlby confessed that he had helped subdue the
victims but that it was Echols and Baldwin who “heaut, and sexually abused the boysSeé¢
Exh. F,Arkansas Democrat-Gazetheticle, Feb. 5, 1994.)

D. The Echols Trial

1. Pretrial Proceedings

On February 22, the day jury selection was torbegthe Echols-Baldwin trial, this
Court held an extended proceeding in chambersragafith the issue of whether, in an effort to
obtain the testimony of recently-convicted Jessesktlley, the prosecution had acted
improperly in interviewing Misskelley on a numbdrozcasions over his attorney’s objections
and, in some instances, without defense counseglpesent, and in then having Misskelley
brought to Jonesboro to testify at the Echols-Baidwal. (EBRT 512gt. seq.129Q et seq)

The Court indicated that it would find an indepemtd&torney to interview Misskelley and
determine whether he wished to testify over thealgns of his trial attorneys in return for use
immunity, (EBRT 560-6181338-96, and appointed Philip Wells to perform that tagkBRT
576,1354) Mr. Wells interviewed Misskelley and reportéht Misskelley wished to consult
with his parents before deciding whether to emtter & bargain in exchange for his testimony.
(EBRT 578-82,1356-60)

The following morning, newspapers reported thatttial judge in the Echols and
Baldwin case had cleared the way for Jessie Lloyskkélley Jr. to testify against Echols and

Baldwin. One report continued:



Misskelley’s testimony or statement is importanptosecutors. In
a June 3, confession to West Memphis police, leelsahelped
Echols and Baldwin subdue the victims on May 5waatched as
the teen-agers beat and sexually abused Christ@yees,
Michael Moore, and Steve Branch.
(Exh. G,Arkansas Democrat-Gazettieeb. 23, 1994.) The press further reportedttieat
prosecution had asked Jesse Misskelley’s fatheongince his son to testify in return for a
reduced sentence of forty yearsd.)
Also on the morning of February 23rd, the couriamced that Misskelley had decided
not to testify, and the parties agreed that theyeldvbe no further contact with him by the
prosecution without prior notice to defense cound&BRT 619,1397)
On February 25, 1994, Baldwin’s attorney, Paurid-asked to make a record regarding
his objection to statements made by Phillip Weit tFord saw on television the previous
evening. (EBRT 6721451) Ford characterized the statements as “alarmingy virtue of
[Wells] . . . standing as a liaison of the Coutt[Hord stated:
On a Channel Eight news report last night [Welistighat Jessie
had not made up his mind. [Jessie] was going badkforth
whether he would testify, whether he would notitgstHe was
talking to his daddy. But he also said that [#dsas decided if
he will testify, he will testify to the truth.
And | feel like that statement coming from that el capacity
means that it’s almost the Court indicating thdteftestifies, he
will be testifying to the truthl.]

(EBRT 672-731451-52)
2. Press Coverage of Opening Statements

Following opening statements on February 28, 1888Arkansas Democrat-Gazette
reported that Echols, Baldwin, and Misskelley hadrbarrested “based on a statement
Misskelley gave police describing their involvementhe killings.” (Exh. HArkansas
Democrat-GazetteMarch 1, 1994see alsdExh. |,Jonesboro SyrMarch 2, 1994 (“Misskelley

confessed to being present while Echols and Baldled the boys.”).) The article continued

that a transcript of the statement revealed thaskélley said “Echols and Baldwin killed the



boys while he watched, and that the three teendgdosg to a cult whose members eat dogs
during rituals.” (Exh. H.)

On the same day, Paul Ford and petitioner’s ¢oainsel, Val Price, objected outside the
presence of the jury that Phillip Wells was stagdan the courtroom rail and holding what
amounted to a press conference regarding whethestalessie Misskelley had decided to
testify. (EBRT 887-891667-69) The Court stated that it had been inappropf@t&Vells to
describe himself as a court liaison and he wouldXells to refrain from making comments in
the future. (EBRT 888-89,668-69)

3. The Prosecution’s Evidence Against Echols

In denying Echols’ direct appeal, the Arkansasr8og Court summarized the evidence

introduced against him at trial as follows:

Anthony and Narlene Hollingsworth were well acqt@ghwith
Echols and testified that they saw Echols and inisignd,
Domini Teer, walking after 9:30 on the night of therders near
the Blue Beacon Truck Stop, which is near Robin tHaoods
where the bodies were found. The witnesses isgstiiat Echols
had on a dark-colored shirt and that his clothesweéty. ..

Twelve-year-old Christy VanVickle testified thatesheard Echols
say he “killed the three boys.” Fifteen-year-d&tkie Medford
testified that she heard Echols say, “I killed theee little boys
and before | turn myself in, I'm going to kill twoore, and |
already have one of them picked out[.]”

Lisa Sakevicius, a criminalist from the State Crinadoratory,
testified that she compared fibers found on theénals clothes
with clothing found in Echols's home, and the fdoeere
microscopically similar.

Dr. Frank Peretti, a State Medical Examiner, testithat there
were serrated wound patterns on the three victi@s. November
17, 1993, a diver found a knife in a lake behindd@én's parents’
residence. The large knife had a serrated eddgj&achthe words
“Special Forces Survival Roman Numeral Two” on ibkede. Dr.
Peretti testified that many of the wounds on tle¢ivis were
consistent with, and could have been caused biykttiie.

Deanna Holcomb testified that she had seen Echoigiog a
similar knife, except that the one she saw hadnapess on the
end. James Parker, owner of Parker’s Knife CtdleService in



Chattanooga, Tennessee, testified that a compatybdied this
type of knife from 1985-87. A 1987 catalog frolne ttompany
was shown to the jury, and it had a picture of ieklike the knife
found behind Baldwin’s residence. The knife ia ttatalogue had
a compass on the end, and it had the words “Specraks
Survival Roman Numeral Two” on the blade. The gwuld have
made a determination whether the compass had beenewed,
and, in assessing the probativeness of the locafitdme knife
introduced at trial, heard ample evidence that Bcaond Baldwin
spent much time together].]

The State's theory of motive was that the killimgge done in a
satanic ritual. On cross-examination, Echols #eehithat he has
delved deeply into the occult and was familiar withpractices.
Various items were found in his room, includinguadral register
upon which he had drawn a pentagram and upside-dovases
and had copied spells. A journal was introduead, it contained
morbid images and references to dead childrenhol&¢estified
that he wore a long black trench coat even whesad warm.

One witness had seen Echols, Baldwin, and Missk&digether
six months before the murders, wearing long blazktsand
carrying long staffs. Dr. Peretti testified tisaime of the head
wounds to the boys were consistent with the sizéetwo sticks
that were recovered by the police.

Dr. Dale Griffis, an expert in occult killings, téged in the State’s
case-in-chief that the killings had the “trappim®ccultism.”

He testified that the date of the killings, negragan holiday, was
significant, as well as the fact that there wasllanioon. He
stated that young children are often sought forifsae because
“the younger, the more innocent, the better tleefbfce.” He
testified that there were three victims, and theaber three had
significance in occultism. Also, the victims wexkeight years
old, and eight is a witches' number. He testifleat sacrifices are
often done near water for a baptism-type rite st ja wash the
blood away. The fact that the victims were tie#llaro wrist was
significant because this was done to display thetgiéa, and the
removal of Byers's testicles was significant beedesticles are
removed for the semen. He stated that the absdrideod at the
scene could be significant because cult members btood for
future services in which they would drink the bloardbathe in it.
He testified that the “overkill” or multiple cut®uld reflect occult
overtones. Dr. Griffis testified that there wagmdicance in
injuries to the left side of the victims as distighed from the
right side: People who practice occultism will dise midline
theory, drawing straight down through the body.e Tight side is
related to those things synonymous with Christiawiile the left
side is that of the practitioners of the satanicuitc He testified
that the clear place on the bank could be congistiin a
ceremonyl.]



Lisa Sakevicius, the criminalist who testified abthe fibers,
stated that Byers's white polka-dot shirt had bhaa on it and that
the wax was consistent with candle wax.
Detective Bryn Ridge testified that Echols saiduhderstood the
victims had been mutilated, with one being cut uperthan the
others, and that they had drowned. Ridge tedtifiat when
Echols made the statement, the fact that Christoppers had
been mutilated more than the other two victims m@tsknown by
the public[.]
Echols took the witness stand . .. . When asbeditshis
statement that one victim was mutilated more thanothers, he
said he learned the fact from newspaper accoutissattorney
showed him the newspaper articles about the murd@nscross-
examination, Echols admitted that the articlesrdiimention one
victim being mutilated more than the others, anddhmitted that
he did not read such a fact in a newspaper.

Echols | 936 S.w.2d at 518-19.

A reviewing court faced with an insufficiency tietevidence claim must assume that all
of the state’s evidence is credible and draw exatignal inference supported by that evidence
in favor of the prosecution. The Arkansas Supremertdid just that in rejecting Echols’
insufficiency claim on direct appeal. That rulingthe Court, however, did not address the
relative strength of the proof offered by the stateissue relevant to the instant motion. In,fact
the accuracy and persuasiveness of each compofthet state’s evidence against Echols was
subject to serious question.

a. The Ballpark Girls

In rejecting Echols’s appeal of the denial of Ride 37 motion, the state Supreme Court
observed that the “most significant” evidence adteéagainst petitioner at trial “were his
statements that were overheard by two girls thataak'killed the three boys,’” and that ‘I'm
going to kill two more, and | already have onelarh picked out.” Echols I} 127 S.W.3d at
504 (citingEchols | 936 S.W.2d at 518).

Echols did attend a softball game with Baldwin stime between May 5th and his arrest

on June 3rd. (EBRT 1962, 192848, 2762 According to the two girls, Echols’s statements



were made near a concession stand to a “whole codwdople,” (EBRT 18152600, at least
six or seven of whom were with Damien, (EBRT 182%611), and were heard by one of the girls
at a distance of 15 to 20 feet. (EBRT 1818-1@B94, 2609. Neither of the girls came forward
with their story until after Echols had been ardst (EBRT 1817, 1832603, 2617).
b. The Knife in the Lake

There was no meaningful evidence that the knifinénlake (State’s exh. 77) was used in
the slaying of the three boys. Doctor Peretti sahe of the boys’ wounds were made with a
serrated knife, and therefore were consistent thghserrated knife found in the lake, but Peretti
testified that the same could have been said abstliany serrated knife. (EBRT 110889)
Indeed, Doctor Peretti said that the victims’ wosieduld have been caused by a serrated knife
owned by Mark Byers, the step-father of Chris By@EBRT 1085,1866, which did have on it
traces of blood consistent with that of the youryg810 Just as Peretti could not say the Byers
knife was used in the slayings, he could not sayttie knife in the lake was so used. (EBRT
1109,1890) See Echols, 1936 S.W.2d at 969 (“On cross-examination, DreRietestified that
he had never stated that the knife found behindwBials house caused the injuries|.]”)

C. The Hollingsworth Testimony

Anthony and Narlene Hollingsworth testified theéie€'y saw Echols and his girlfriend,
Domini Teer, walking after 9:30 on the night of therders near the Blue Beacon Truck Stop,
which is near Robin Hood woods where the bodiei@uind.”

There is evidence in the record that the Hollingdiws were related to Domini Teer, and
it was Domini that they described in more detathair testimony. (EBRT 1969-7@755-56)
Narlene, who had had a “wreck” earlier in the dagt was feeling sick, identified Domini based

in part on her pants with flowers on them that Blael had seen Domini in previously. (EBRT

10 Mark Byers was called as a defense witnesshfopturpose of exposing prior
inconsistent statements that he had made to pelgaading the appearance of blood, which
matched his and his son's blood-type, on a kndehk owned.See Echols ]JI1127 S.W.3d at
497.



1295-96, 1300, 1302076-77 2081, 2089. Anthony was specific in his physical descript@n
Domini as being extremely thin, 5' 4" in heightddraving red hair. (EBRT 1283064) But in
Teers’s interview with the police on SeptemberI®93, provided the defense in discovery, she
stated that she had been home at 9:30 p.m., tatkirige phone with petitioner Echols, who was
also at home. (Exhibit M) In closing, the stateesgk that the Hollingsworths were wrong in their
positive identification of Domini. In the prosemit’s view, the person they identified as
Domini was not even a female at all, but most Yilkeas Jason Baldwin. (EBRT 2499-2500,
3288-89)

Additionally, the time of the supposed identifioatof Echols by the Hollingsworths, if
believed, created more problems for the state’s ttzemn it resolved. Doctor Peretti's best
estimate of the victims’ time of death was betw2#® a.m. and 7:00 a.m on May 6th. (EBRT
1121,1902) If Echols had been walking with Domini near Blae Beacon at 9:30 p.m. on the
5™ the state still would be left without an expldaoatof how Echols could be exercising control
of the victims, who apparently were not killed whburs later.

Narlene Hollingsworth admitted during her crosasaxation that she was aware that her
nephew L.G. Hollingsworth, whom she had been wathier in the day, “probably” had been a
suspect in the charged murders (EBRT 1303, 13124184, 2091-9211 At one point in her
testimony, she stated that her son Anthony ate théfamily, but lived out in a camper on her
land, because “he has to.” (EBRT 132686) The prosecution objected; Narlene added “He
didn’t kill anyone;” and the court sustained thgesbon. (d.)

The testimony of the Hollingsworths apparently waet with a good deal of levity in the
courtroom. Prosecutor Fogelman noted in closihgoh’t think any one of you could forget

Anthony and Narlene’s testimony...You laughed. Algghed. The defense attorneys laughed.

11 L.G. was also her ex-step-son, Narlene havingrdeathe Hollingsworth who fathered
L.G. and then married her ex-husband’s brother yRick



Everybody laughed.” Fogelman argued that thenesty of the Hollingsworths should not be
rejected because they were “simple.” (EBRT 248289)
d. The Fiber Evidence

A prosecution witness testified that a greenactoétnd two green polyester fibers found
on one of the victim’s clothing was similar in catency and appearance to the fibers of a
child’s shirt made of a cotton polyester blend fdumthe Echols residence. (EBRT 1468-69,
2251-52) Echols could not have worn the t-shirt foundhis home, a size 6. (EBRT 1470-71,
2253-54)

When the witness testified that a fiber was micopscally similar to that found in a
garment, that simply meant that if a rack of clsthe Walmart was made at the same time from
the same fiber, a fiber identified as microscogycsimilar to those of one garment also “could
have come from one of these other items that wagihg on the same rack.” (EBRT 1474-75,
2257-58) The prosecution witness agreed that there werdfinient unique individual
microscopic characteristics to identify the grederfas coming from the size 6 shirt, which in
fact was blue in color. (EBRT 1474, 142257, 2260

e. The Ridge Statement

Detective Bryn Ridge testified that in an unre@atdhterview he conducted over many
hours on May 10, 1994 with Echols, petitioner dadinderstood the victims had been
mutilated, with one being cut up more than the igthend that they had drowned. (EBRT 1566,
2349) This statement would be incriminating if thetftttat one of the victims (Chris Byers)
had been injured more than the other two victims @ yet in the public domain.

Echols testified that on May 10th he discussett Witdge things he had “seenon TV,
newspapers [and] people talking,” (EBRT 202816, and that when Ridge had asked him
whether one victim had been hurt worse than therstthe had replied, “I guess so.” (EBRT
1958, 2029-302744, 2816-17] The local and state press had reported on Ma993, the day

following the discovery of the bodies, that thetvts had been bound and sexually mutilated,



and that Mark Byers, the father of Chris Byers, btaded that one boy had been hit over the eye,
another’s jaw was injured, and the thindds worse than thabr “looked worse than that(See
Exh. K, Commercial AppeaMay 7, 1993; Exh. LWest Memphis Evening Tim&day, 7, 1993;
and Exh. MDemocrat-GazetteMay 8, 1993.) Thus, the fact that one victim baén more
severely mutilated than the others was in the pudgimain three days before the May'10
interview. Furthermore, as Ridge himself testifiatthe time of the interview there were “all
kinds of rumors of how people thought they diedtuglating at the time in the community.

(EBRT 1577,2360Q)

Additionally, prior to May 10th, Echols had alrgdakeen through at least two other
interviews in which police officers, including Gégr Sudbury, had discussed the murders with
him at length and asked the same leading quest®d# Ridge from a questionnaire developed
by Sudbury. (EBRT 1571, 1586, 1588, 198854, 2369, 2371, 2742Echols had discussed
with Sudbury rumors that he had heard about thdition of the bodies, which everyone in
West Memphis was talking about. (EBRT 1954-5K40-41)

f. The “Occult Expert” (Dale Griffis)

Although claiming to have earned a masters antbdate in three years from “Columbia
Pacific University” (a “school without walls” in &ifornia), Griffis lived in Ohio and worked as
a full time police officer and took no classes wlelrning these degrees. (EBRT 1745, 1752-
1753,2529 2536-37) Griffis once described his role as helping “beatpolice officers” who
are under “a hell of a lot of pressure when | get¢.” (EBRT 18002584)

On cross-examination, Griffis could offer no engat basis for his speculation that the
date of May 5 suggested a satanic impulse for ithieds, or that satanic killings are more likely
when the moon is full. (EBRT 1777-72661-63) He agreed that the manner in which the
victims were displayed could indicate a sex crina,a satanic one; the same was true of the
genital mutilation. (EBRT 178@564) He knew of no satanic crime in which the vitdiwere

bound as they were in this caséd.) Griffis did refer to a killing in Rhode Islaras involving



satanic motivation, but that crime involved a feelalirned in a circle containing a pentagram;
none of these factors was present in the presest (BBRT 17812565) Griffis agreed that the
bodies could have been placed in water to drowsoaceal the victims, rather than for satanic
reasons. (EBRT 1781-82565-66) He also agreed that the absence of blood atddee could

simply mean that the victims were killed somewhase. (EBRT 17832567)

Defense expert Robert Hicks was employed by theaBment of Justice of Virginia and
had published two books on the issues of policestigation and alleged satanic crimes. (EB
2227-28,3015-16) Hicks had acquired his advanced degree fromjarraaiversity which
requires candidates to be on campus and actugdiychtlasses, (EBRT 2225-Z#)13-14 — in
contrast to Griffis’s mail-order “masters” and “Bli’ that he had obtained in three years without
attending classes while working full time as a g@bfficer, (EBRT 1752-53253637). Hicks
testified that there was no empirical basis foiffGtiopinions about the charged murders having
the “trappings of occult killings,” be it in relat to pagan holidays, the full moon, disfigurement
or display of sexual organs, or the cleaning ofim& scene. (EBRT 2254-58042-46)

Indeed, in response to a defense objection théfisGfailure to cite specific cases revealed there
was no “established scientific opinion or body afriwwhich is the basis of his opinion,” the
Court observed it did not “know of any particularesitific field other than perhaps what he’s
indicated that would allow such testimony.” (EBRT22-23,2506-07)

g. The Michael Carson Testimony

Michael Carson testified that he talked to Baldafoout the murders. The Arkansas

Supreme Court described the Carson testimony asvil
| said, just between me and you, did you do itwoh't say a
word. He said yes and he went into detail aboutii was just
me and Jason [Baldwin]. He told me he dismemb#redkids,
or | don't know exactly how many kids. He justddae
dismembered them. He sucked the blood from thes @and

scrotum and put the balls in his mouth.
Echols | 926 S.W.2d at 520.



Carson, who was sixteen at the time of his testyimwas then attending an alternative
school for “kids who have trouble keeping up outittemaker” and was “really nervous”
testifying. (EBRT 1173, 1180.) Carson had speet dlays in the same juvenile detention
facility where Baldwin was being held in Augustl®93. (EBRT 1165.) Carson was being held
in relation to a burglary he committed to stealggumCraighead County, but also had
burglarized and destroyed property inside a homewrence County. (EBRT 1174, 1182-83.)
Carson claimed that after being in solitary for whays, he met Baldwin on the third day and
played cards with him. (EBRT 1176.) At that tinBaldwin denied his involvement in the
murders, but a day later admitted his culpabilitgd gave Carson details. (EBRT 1167, 1177.)

Carson purportedly told his father about Baldwialleged admission in September or
October of 1993, but did not contact authoritiethvhis story until February 2, 1994, at the
height of media focus on the Misskelley trial. BEET 1184.)

The trial judge informed the jury that Carson’sti@mony was limited to Baldwin.

(EBRT 1164.) But when Dale Griffis’ testified thiue killers of the three victims “were using
the trappings of occultism during this event,” imstny which was primarily offered against
Echols, he did so in response to a hypotheticadtiprewhich assumed “that the testimony
showed that the defendant Jason Baldwin suckebitloel from the penis of one of the victims.”
(EBRT 1758.) Thus, despite the court’s admonittbe, state relied on the Carson testimony to
convict Echols.

4, The Prosecution’s Reference To Misskelley’s “Cdassion”

Prior to the Echols-Baldwin trial, prosecutor Daliad stated that the state needed Jesse
Misskelley to testify against Echols and Baldwiedlbad.12 Misskelley was not called to
testify, and any out-of-court statements he hadeweele plainly inadmissible against Echols

and Baldwin. Because there was no evidence linklisgkelley to the charged crimes other

12 In the aforecited taped HBO interview, proseciavis told the victims’ families that
the state needed testimony from Misskelley “real. bgSeefootnote 2; Exh. A.)



than his out-of-court statements, no evidence aomnag Misskelley was in any way relevant or
admissible at the Echols and Baldwin trial. Théyempact that mentioning Misskelley during
the Echols-Baldwin trial could have had on jurosnd be to provoke those jurors to connect
the defendants to the charged crimes based onthdnahad heard outside the courtroom

regarding Misskelleyi.e., that he had confessed to, and been convictedle@tharged murders.

On March 1, 1994, the second day testimony weentan response to a question that
called for a yes or no answ&t West Memphis Police Department Detective Bryn Ridtated
on cross-examination, “l didn’t take this stickarevidence until the statement of Jessie
Misskelley, in which he said . . .” (EBRT 9213/03) Petitioner’s trial counsel, Val Price,
immediately objected and moved for a mistrial.further discussion outside the presence of the
jurors, Price argued, “The basis [for the mistrialfhe question that | asked the officer did not
call for him blurting out the fact that Jessie Misliey gave a confession. The whole purpose for
our trial being severed from Mr. Misskelley’s trialthe first place, was the confession that
Jessie Misskelley gave.” (EBRT 92404)

This Court reasoned, “He shouldn’t have voluntéehat, but | certainly don’t see any
basis for a mistrial.” (EBRT 928,705) After more objections by counsel, this Couateatl, “|
suggest, gentlemen, that there isn’'t a soul ughanjtiry or in this courtroom that doesn’t know
Mr. Misskelley gave a statement. Now the conteftsie statement certainly would be
prejudicial. And the contents of the statemens, @ourt will not allow, and that was the reason
for the severance in the first place.” (EBRT 930-3710-11) Ultimately, the Court gave the
following cautionary instruction to the jury:

Ladies and gentlemen, you are instructed and takistime that
you are to disregard and not consider the lasbresppmade by
Detective Ridge to a question from Mr. Price and’s@to — if you

can remember it — you're to strike it from your ochiand not give it
any consideration.

13 The question posed to Ridge was: “[Y]ou didn’taakat stick into evidence at the time
y'all recovered the bodies.” (EBRT 92P702)



(EBRT 934,1714)

The following day, the press reported Ridge’snmafee to the Misskelley statement,
stating that the police had “used Misskelley’s J8rgtatement to pull together enough evidence
to arrest the three teenagers in the deaths.” (ExArkansas Democrat-Gazettielarch 2, 1994)
It was also reported that the Court had suggeshenie' isn’'t a soul up on that jury or in this
courtroom that doesn’t know Mr. Misskelley gaveaatement.” kd.) TheJonesboro Sun
reported that “[u]nder the hearsay law, the s@f@evented from telling jurors about
Misskelley’s June 3 confession to West Memphisqgaoli (Exh. I.)

The press also reported on March 2nd that neguigby the prosecution to obtain
Misskelley’s testimony were continuing, and thatlliphWells had been appointed by the court
“to meet with Misskelley to give him a ‘fresh peespive’ on what effect his testimony could
have on his own case and that of Baldwin and Ech¢Exh. N.) Wells, who described himself
to the press as a “court liaison,” had announcetidanedia that there was “no question the
prosecution’s office will benefit” from Misskelley'possible testimony.ld.)

5. The Print Evidence

Detective Bryn Ridge testified that casts were maidarints at the crime scene, one a
shoe print, another that could have been a barefidtor fingerprint. (EBRT 965-6d,745-46)
The police were unable to match the print with axgye known print.ld.) They had obtained
fingerprints and barefoot prints of Echolsl.Y They never found anything from the Echols
household that matched any prints in the areaeo€time scene. (EBRT 972752) They
never found any shoe imprints that matched thoskeovictims. (EBRT 9731753)

6. The Alibi Evidence

Echols offered extensive evidence, including ks eestimony, that he was never in

Robin Hood Woods on May 5, 1993, and thus couldhaot killed and did not murder Chris

Byers, Michael Moore, and Stevie Branch.



Pam Hutchinson, petitioner’s mother, testified thnaMay 5, 1993, she was living at the
Broadway Trailer Park in West Memphis with Joe Hiirtson, her husband and Damien’s
father, her mother, her daughter Michelle, and [Raa{EBRT 18472633) Pam awoke
Damien around 10 A.M. because he had a doctor'siappent around 10:30 or 11:00. After
leaving the doctor’s and dropping off a prescripfi@ Mrs. Hutchinson left Damien off at
Lakeshore at about 1:00 p.m. at the home of higrggnd, Domini Teer. (EBRT 1852638)
She returned home and stayed there until about £0@ received a phone call from Damien
and went with Joe and Michelle to pick him and Doimp at the laundromat on Missouri Street.
(EBRT 1853,2639)

They then dropped off Domini before going to tharddn Discount Pharmacy to pick up
Damien’s prescription at about 4:00 or 4:30. (EBEBb4-55,2640-41) They then went home
together and had dinner. (EBRT 183641) Around 7:00 p.m, the family — Pam, Joe,
Michelle, and Damien — went to see the Sanderslyaoni Balfour street in West Memphis.
(EBRT 1856,2642) Only Jennifer, the Sanders’ daughter, was hamé¢hey left a note.

(EBRT 1857,2643) Damien returned home for the entire eveningsiagled on the phone.
(EBRT 1858,2644) Pam remembered that Damien and Domini had amazgt before
Damien went to bed at about 11:00 p.m. (EBRT 12645)

Michelle Echols likewise testified that on May 5tier mother took her brother to the
doctor. (EBRT 19152701) Michelle stayed home until about 4:00 p.m., thhamt with her
mother and father to get Damien and Domini fromlduedromat. (EBRT 191&701) They
picked Domini and Damien up from the laundromabkt®omini home, and then went back
home. (EBRT 19172703)

They stayed home for a while and then went to Ramdl Susan Sanders’ house. It took

them 10-15 minutes to get there. No one was ab#melers house except for Jennifer. (EBRT

14 Pharmacy records confirmed the prescription wappied off on May 5th. (EBRT
1906,2692)



1918,2704) They watched a bit of television there, inclgpart of “Beverly Hills 90210.”
They then returned home. When they got home, Nlelised the phone and then her brother
Damien was on the phone for quite a while. (EBRI%20,2705-06) When she woke up the
next morning at 9:00 a.m., her brother was stdréh (EBRT 19212707)

Jennifer Sanders confirmed that Pam and Joe Hisiwhj Damien, and Michelle visited
her home on the evening of May 5th, (EBRT 2115-22962-03; her sister Stacy Sanders, who
was visiting her cousin across the street, savtitehinson family at the Sanders’ home on that
night as well. (EBRT 2106-02893-94) The Sanders girls recalled that their parentsieen
out at a casino the night of MaS?,Ewhich their father and an independent witnessicoad.
(EBRT 2126-28, 21332913-15, 2920.

Petitioner testified he remembered going to theaits office on May 5th because his
ex-stepsister Carol Ashmore was there. (EBRT 19484) He did not really recall what else
he did that day, but was probably around the laumat at 4:00 to 4:30 when his mother picked
him and Domini up. (EBRT 1942,735) He recalled going to the Sanders house whemféen
was there alone. (EBRT 1952/36) He then went home and talked on the phone ttyHol
George, Jennifer Bearden, Domini Teer, and Hedliette. Bearden gave a statement to the
police on September 10, 1993, later provided taldfense in discovery, confirming that she had
spoken to Echols on the phone on the evening of 34d993. (Exh. O.) Echols and Domini had
some kind of an argument. (EBRT 192238)1°> He did not leave the house on the evening of
May 5th. He did not kill any of the youngstersle had nothing to do with their death, and had
not even heard of them before he saw it on the nel@$iad never been to the Robin Hood

Wood area. (EBRT 1952,739)

15 Teers’s interview with the police on September 993, provided the defense in
discovery, confirmed petitioner’s testimony conaegrtheir telephone conversation on May 5th.
(Exh. J.)



In rebuttal, the state did not call Jennifer BeadDomini Teer, Holly George, or
Heather Cliette, or offer any other evidence refyttchols’ testimony that he spoke to them on
the phone on the day and evening of May 5th.

E. The Echols Jury’s Bias and Misconduct

Finally, as noted previously, evidence which ha$ased since the time of the Echols
trial establishes that the fact-finding processrdyjury deliberations was gravely compromised
by undisclosed juror bias against petitioner am@as instances of jury misconduct. That
misconduct included the jury’s explicit reliance the Misskelley confession in determining that
the petitioner was guilty. Such juror bias andaoigluct, discussed in detail in Echols’
concluding argument below, erodes any confideneeCiburt might otherwise have for the
findings made and the verdicts returned by the Egooy in 1993.

l. PETITIONER IS ENTITLED TO RELIEF FROM HIS CONVIC TIONS UNDER

THE STATE’S “NEW SCIENTIFIC EVIDENCE” STATUTES IFH E CAN SHOW

THAT UPON CONSIDERING THE NEW SCIENTIFIC EVIDENCE A ND ALL

OTHER EVIDENCE IN THE CASE — WHETHER OR NOT PREVIOU SLY

ADMITTED OR ADMISSIBLE AT TRIAL — NO REASONABLE JUR OR

WOULD FIND HIM GUILTY BEYOND A REASONABLE DOUBT

A. The Arkansas Statutory Standard

The 2001 statutes which provide relief for corstitparties based on exculpatory
scientific evidence not available at the time glkditioner’s trial contain a range of remedies:

namely, “to discharge the petitionarto resentence the petitionargrant a new triabr correct

the sentencer make other disposition as may be appropriaté.(Emphasis addedge als®

16 §16-112-201. Appeals--New scientific evidence

(a) Except when direct appeal is available, a pecemvicted of a crime may commence a
proceeding to secure relief by filing a petitiorthe court in which the conviction was entered to
vacate and set aside the judgment and to dischiaegeetitioner or to resentence the petitioner or
grant a new trial or correct the sentence or makeralisposition as may be appropriate, if the
person claims that:

(1) Scientific evidence not available at trial édihes the petitioner's actual innocence; or



16-112-208 (e)(1) (“If deoxyribonucleic acid (DN#gst results obtained under this subchapter
exclude a person as the source of the deoxyribemuatid (DNA) evidencehe person may file
a motion for a new trial or resentencifig(Emphasis added)

Likewise, the 2001 statutes contain multiplendeads defining the showing required to
obtain relief. Specifically, 8§ 16-112-201 (a) (handates a remedy where “[s]cientific evidence
not available at trial establishes the petitionacsial innocence,” while 8 16-112-201 (a) (2)
orders relief where “[t]he scientific predicate fbe claim could not have been previously
discovered through the exercise of due diligenckthea facts underlying the claim, if proven
and viewed in light of the evidence as a whole, ldidae sufficient to establish by clear and
convincing evidence that no reasonable fact-fivdeunld find the petitioner guilty of the
underlying offense.” The two subsections are sapedrby an “or,” compelling the conclusion
that they delineate conceptually distinct standards

This motion for a new trial presents an issudrst fmpression in Arkansase., which
of these statutory standards for relief appliethéopresent motion, which seeks a new trial grant
rather than the discharge of the petitioner? atest differently, what legal standard must be
met when the petitioner seeks not a directed veodiacquittal as a matter of law from the
circuit court which presided over his or her trialit rather a new trial at which a jury will again
decide guilt or innocence, albeit on the basis kcard amplified by new scientific evidence?

The most reasonable reading of § 16-112-201 |dgsHip of the “new scientific
evidence” statutes passed in 2001, is that a greaidentiary showing is required to obtain a

greater remedy. A petitioner who wishes to beyftdischarged” from the criminal charges of

(2) The scientific predicate for the claim could have been previously discovered through the
exercise of due diligence and the facts underlstregclaim, if proven and viewed in light of the
evidence as a whole, would be sufficient to esshldtly clear and convincing evidence that no
reasonable fact-finder would find the petitioneiitguwof the underlying offense.

(b) Nothing contained in this subchapter shall prévhe Arkansas Supreme Court or the
Arkansas Court of Appeals, upon application by @ypdrom granting a stay of an appeal to
allow an application to the trial court for an eadiary hearing under this subchapter.

Acts of 2001, Act 1780, 8§ 4, eff. Aug. 13, 2001.



which he or she has been convicted — in esseriget aut of jail” card — must affirmatively
prove to the court which tried the case that heheris “actually innocent3ee§ 16-112-
201(a)(1). On the other hand, to gain a new taigdetitioner must convincingly prove that he
would be acquitted at a new trial. 8 16-112-20P)alelief warranted if “the facts underlying
the claim, if proven and viewed in light of the @ence as a whole, would be sufficient to
establish by clear and convincing evidence thateasonable fact-finder would find the
petitioner guilty of the underlying offense.”) Theidentiary hurdle which must be cleared to
obtain a new trial thus is considerable, yet cleddmands a lesser showing than that required to
obtain a judicial order of acquittal. That conadumsis bolstered by § 16-112-208 (e)(3), the 2001
statute which expressly deals with claims for a téaVv based on DNA evidence, and which
directs that a new trial be granted “if the deosgrucleic acid (DNA) test results, when
considered with all other evidence in the caserddgss of whether the evidence was introduced
at trial, establish by compelling evidence that a new tsiauld result in an acquittal
(Emphasis added)

B. The House Decision

The Arkansas Supreme Court has yet to renderigiaiedn which it applies the statutory
scheme for obtaining a new trial based on new s@ieavidence to a specific set of facts. The
bifurcation in statutory standards for relief i thost conviction context discussed above,
however, does find a close parallel in the fedeadleas corpus jurisprudence of the United
States Supreme Court, which draws a distinctiow&en the showing of “actual innocence”
needed to wholly exonerate a defendant under tegdhcess clause, and that showing of
“actual innocence” which meets the statutory steshd@eded to defeat all state claims of
procedural default-or that reason, the Supreme Court’s decisidtanse v. Bell547 U.S. 518
(2006) bears directly on the issue of the qualitgt guality of new evidence needed to establish
“that no reasonable fact-finder would find the petier guilty of the underlying offense.” § 16-

112-201(a)(2).



In House the defendant had raised a number of federatitotisnal claims that the
Tennessee courts had held could not be addresdbe omerits because they were procedurally
defaultedj.e., they were brought too late in the course of gpabeeedings. The Supreme Court
had previously held i&chlup v. Delp513 U.S. 298 (1995), that claims defaulted itestaurt
due to state procedural rules generally cannoebedhin federal court, but that there is a
“miscarriage of justice” exception for extraordiparases where it appears likely that the
defendant is innocent.

Housedefined this “miscarriage of justice” standard @ofvs: “A petitioner's burden at
the gateway stage is to demonstrate that moreyltkah not, in light of the new evidence, no
reasonable juror would find him guilty beyond as@aable doubt — or, to remove the double
negative, that it is more likely than not any ressdde juror would have reasonable doubd”
“[Blased on [the] total record, the court must mé&kerobabilistic determination about what
reasonable, properly instructed jurors [now] wodidd” House 547 U.S. at 538.

Furthermore, just as Arkansas law requires thantdw scientific evidence must be
considered in the light of “all other evidence lne tcase regardless of whether the evidence was
introduced at trial,” so thelouse-Shlupule holds “the habeas court must consider ‘@l th
evidence,’ old and new, incriminating and exculpgatevithout regard to whether it would
necessarily be admitted under rules of admisgjtiiiat would govern at trial.” Unlike
insufficiency of the evidence claims, as to whiesé habeas court must resolve every credibility
issue and draw all reasonable inferences in fakthreoprosecution, “[b]Jecause [such a] claim
involves evidence the trial jury did not have befdr the inquiry requires the federal court to
assess how reasonable jurors would react to thalhuegewly supplemented record. If new
evidence so requires, this may include consideraifdthe credibility of the witnesses presented
at trial.” House 547 U.S. at 538-39 (citinSchlup 513 U.S. 298, andlackson v. Virginia443

U.S. 307, 330 (1979).)



Houseinvolved the murder of one Carolyn Muncey in Tess&e in the mid-1980s. No
one witnessed the crime, although a witness tedtthhat he had seen the defendant and his car in
the area where the body was later discovered. &®ndant had made false statements
concerning his whereabouts when arrested, bufi¢elstind maintained his innocence at trial.
“Central to the State's case... was what the FRing showed — that semen consistent (or so it
seemed) with House's was present on Mrs. Muncegtggown and panties, and that small
bloodstains consistent with Mrs. Muncey’s blood bot House's appeared on the jeans
belonging to House.” 547 U.S. at 528-29. Houss exmvicted and sentenced to death.

In House the Supreme Court considered new DNA evidencajmmdd through
technology unavailable at the time of his trialt@svhich it was undisputed that “in direct
contradiction of evidence presented at trial, Déting has established that the semen on [the
victim’s] nightgown and panties came from her hugba. . not from House.ld. at 540. The
state argued that this new evidence was irrelevacduse it went only to the issue of whether
the crime had been committed for a sexual motivamd motive was not a necessary element
of the charged crime that the government had teeyrat least at the guilt phase of House’s trial.
The majority soundly rejected that contention:

From beginning to end the case is about who coradhitie crime.
When identity is in question, motive is key. Thenpoindeed, was
not lost on the prosecution, for it introduced ¢éve&ence and
relied on it in the final guilt-phase closing argemh Referring to
"evidence at the scene," the prosecutor suggdsa¢tHbuse
committed, or attempted to commit, some "indigniy'Mrs.
Muncey that neither she "nor any mother on thatl wauld want
to do with Mr. House." 9 Tr. 1302-1303. Particwarl a case like
this where the proof was, as the State Supremet Gbserved,
circumstantial State v. Hous&/43 S.W.2d, at 143, 144, we think a
jury would have given this evidence great weighiit®apart from
providing proof of motive, it was the only forenggidence at the
scene that would link House to the murder[.] . . .

A jury informed that fluids on Mrs. Muncey's garneioould have
come from House might have found that House treltkedhearly
two miles to the victim's home and lured her awagrder to

commit a sexual offense. By contrast a jury actitfpout the
assumption that the semen could have come fromd+wosid



have found it necessary to establish some diffarertive, or, if

the same motive, an intent far more speculativeemthe only
direct evidence of sexual assault drops out ot#se, so, too, does
a central theme in the State's narrative linkingi$¢oto the crime.
In that light, furthermore, House's odd eveningkaaid his false
statements to authorities, while still potentiattgriminating,

might appear less suspicious.

Id. at 540-41.

The Court then turned to the evidence that Hoysa'ds had blood on them inconsistent
with his own but consistent with that of the victi®n federal habeas, the defense had presented
strong evidence that the victim’s blood had beeltesipon House’s pants while both pieces of
evidence were being transported in the trunk oktree car on their way to the FBI lab in
Washington. The Court’s analysis of the evidera&cerning spoilation of the “blood on the
pants” evidence follows:

In sum, considering “all the evidenc&thlup,513 U.S., at 328
(quoting Friendly, 38 U. Chi. L.Rev., at 160), drstissue, we
think the evidentiary disarray surrounding the bloaken
together with Dr. Blake's testimony and the limitetuttal of it in
the present record, would prevent reasonable jdrons placing
significant reliance on the blood evidence. We moaw, though
the trial jury did not, that an Assistant Chief Ntwd Examiner
believes the blood on House's jeans must have fmmeautopsy
samples; that a vial and a quarter of autopsy bisodaccounted
for; that the blood was transported to the FBI thgewith the
pants in conditions that could have caused viasptily that the
blood did indeed spill at least once during itsrjeay from
Tennessee authorities through FBI hands to a defexsert; that
the pants were stored in a plastic bag bearing d&ddhge blood
stain and a label with TBI Agent Scott's name; tad the
styrofoam box containing the blood samples may helle been
opened before it arrived at the FBI lab. Thus, wherthe
bloodstains, emphasized by the prosecution, sestnaal
evidence of House's guilt at trial, the record maises substantial
guestions about the blood's origin.

Id. at 547-48.
The majority observed that if the attack on thgstal evidence had been all that the
defense presented, the state’s countervailing agelenight have been sufficient to prevent

relief, but the defense had also presented aetherdl habeas hearing disturbing evidence that



Mrs. Muncey had been killed by her husband, inelgdxtensive testimony of the husband’s

abuse of his wife and, most importantly, of thedaurgl’s admission to neighbors that he had

killed his wife. Those neighbors were impeachethhe fact that they had not come forward
earlier, a fact they attempted to explain. Ther€ooncluded:

It bears emphasis, finally, that [the neighbore§timony is not
comparable to the sort of eleventh-hour affidawtiehing for a
defendant and incriminating a conveniently absaspsct that
Justice O'Connor described in her concurring opimdierrera
as "unfortunate" and "not uncommon" in capital cas06 U.S., at
423; nor was the confession [the neighbors] desdribduced
under pressure of interrogation. The confessiodende here
involves an alleged spontaneous statement recobgtedo
eyewitnesses with no evident motive to lie. Fos tieason it has
more probative value than, for example, incrimingtiestimony
from inmates, suspects, or friends or relationthefaccused.

The evidence pointing to Mr. Muncey is by no
means conclusive. If considered in isolation, soeable jury
might well disregard it. In combination, howeveithwthe
challenges to the blood evidence and the lack divenavith
respect to House, the evidence pointing to Mr. Myrikely
would reinforce other doubts as to House's guilt.

Id. at 552-53.
TheHouseCourt held that the petitioner had met this “acinabcence” standard:

Out of respect for the finality of state-court juxgnts federal
habeas courts, as a general rule, are closeditosdhat state

courts would consider defaulted. In certain exae#i cases
involving a compelling claim of actual innocencewever, the

state procedural default rule is not a bar to arfelchabeas corpus
petition. SeeSchlup v. Delo513 U.S. 298, 319-322, 115 S.Ct. 851,
130 L.Ed.2d 808 (1995). After careful review of f# record, we
conclude that House has made the stringent shawmgred by

this exception; and we hold that his federal halaedisn may
proceed.

547 U.S. at 522.

Houseemphasized that its holding did not mean that gigipner had been effectively
acquitted. IrHerrera v. Collins,506 U.S. 390 (1993), the Court had suggestedpwith
deciding, that a defendant in a capital case whiddgorove “a freestanding innocence” claim

could be entitled to federal habeas relief. HoeiseCourt again suggested without deciding



that such a claim for a directed verdict of acglitbuld in theory prevail, but held that House’s
showing had not satisfied what would be a moragémt standard of innocence than Suhlup

test:

To be sure, House has cast considerable doubsayuiii--doubt
sufficient to satisfySchlup's gateway standard for obtaining
federal review despite a state procedural defaulderrera,
however, the Court described the threshold forreyppthetical
freestanding innocence claim as "extraordinarightii

547 U.S. at 555. The Court concluded:

This is not a case of conclusive exoneration. Saspects of the
State’s evidence . . . still support an inferentcguolt. Yet the
central forensic proof connecting House to the ertie blood
and the semen--has been called into question, anddHhas put
forward substantial evidence pointing to a différsuspect.
Accordingly, and although the issue is close, wactale that this
is the rare case where--had the jury heard alt¢imdlicting
testimony--it is more likely than not that no reaable juror
viewing the record as a whole would lack reasondblabt.

Id. at 553-554.

Given that petitioner Echols here seeks the stgtuemedy of a new trial rather than
judicial exoneration, the question for this Cosrhot whether petitioner is entitled to
exoneration; thus, petitioner need not conclusipebve his own innocence or the guilt of
another. Rather the dispositive inquiry, like tbBHouse is whether Echols has clearly and
convincingly proven that “any reasonable juror vibla&ve reasonable doubt” as to his giuit.

at 538.

Il. NEW SCIENTIFIC EVIDENCE PRODUCED IN COMPLIANCE WITH
ARKANSAS CODE SECTION 16-112-201, ET SEQ., TOGETHERWITH ALL
OTHER EVIDENCE IN THE CASE, WOULD PRECLUDE A REASON ABLE
JUROR FROM FINDING THAT PETITIONER WAS GUILTY OF AN Y OF THE
CRIMES CHARGED AGAINST HIM
A. Introduction
Petitioner Echols will first discuss the DNA ewvae that was not, and could not have

been, presented at his state court trial becaesgciantific techniques by which it was

developed did not then exisEeeEchols’s July 25, 2002 Motion for Forensic DNA Tieg.



Petitioner submits that in a case in which thewmstantial evidence properly admitted at trial
was so weak, the DNA evidence alone would be safftdo meet thélousestandard, but there
is far more new evidence that the Court must camsidapplying thédousecalculus. As Echols
will next demonstrate, new forensic evidence expasest of the testimony introduced against
Echols as perjured, fraudulent, or of no probat@kie. Indeed, every iota of the state’s
evidence is destroyed or gravely weakened by tieavedence presented in support of this
petition.

B. The Results of the Bode Testing

In this subsection, petitioner describes both éevant DNA testing developments and
the scientific results which emerged from thEmAs will appear, such results disclose that (1)
none of the genetic material recovered at the se@seattributable to petitioner, Jason Baldwin,
or Jesse Misskelley; (2) genetic material recovémaah the penis of victim Steven Branch was
contributed by a person other than any of the mstor defendants; (3) a hair found in the
ligature used to bind Michael Moore was consistetit Terry Hobbs, the stepfather of Steven
Branch; and (4) a hair recovered from a tree rostump at the crime scene was consistent with
the hair of one of Mr. Hobb’s friends who had b&etin Hobbs on the day the crimes occurred.

The deoxyribonucleic acid (DNA) test results obéal pursuant to Ark. Code § 16-112-
201 et seq. 2 thus “exclude [petitioner] as thesguof deoxyribonucleic acid (DNA) evidence
recovered from the victims and the crime scenes §86-112-208(e)(3). The relevant
developments and results relating to the sciertefiting conducted pursuant to 8 16-112-201, et
seq., are as follows:

1. The Bode Laboratory’s initial and extensivalgsis of evidentiary items identified in
this Court’s “First Amended Order for DNA TestinfgeeStatement of the Case, subsection C.,

suprg was completed on December 30, 2005, when thesdaied reports on the results of both



the STR and mitochondrial analyses. The STR reswdte set forth in a report entitled, “STR
Forensic DNA Case Report” and the mitochondrialitesn a report entitled “Mitochondrial
Forensic DNA Case Report.” DNA testing of sampéen from the “known” sourcese., the
defendants and the victims, however, had not beempleted as of the date these reports issued.
The December 30, 2005 STR Forensic DNA Case RepaoriMitochondrial Forensic DNA Case
Report are attached as Exhibits P and Q, respéctive

2. On March 14, 2006, in response to an ordees by the Arkansas Supreme Court,
petitioner’s counsel filed “Defendant Echols’s 8&Report Re: DNA Testing.” That report
discussed the status of the testing to date areladisthat, for reasons outside of petitioner’s
control, the testing of DNA samples supplied byitpeter and defendants Baldwin and
Misskelley as well as the victims had not been deteg.

3. State authorities subsequently procured DNApdas contained in buccal (oral)
swabs from each of the defendants and provided tbeBode for purposes of STR and
mitochondrial analyses.

4. On January 2, 2007, Bode, having now analylzeddNA samples from the
defendants, issued an additional “STR Forensic [I&e Report” disclosing, at pp. 5-6, that
for purposes of STR comparison, none of the defetsdzould be identified as a contributor of
the genetic material recovered at the crime scewoa the victims’ bodies which produced a
useable STR result. A copy of the January 2, ZDDR Forensic DNA Case Report is attached
as Exhibit R.

5. On January 27, 2007, Bode issued a “SuppleahEatensic Case Report” disclosing,
at p.1, that for purposes of mitochondrial comgarjsnone of the defendants could be identified

as a contributor of the genetic material which wex®vered at the crime scene or on the victims’

17 The foundation for much of the new evidence dbedrin Argument Il, subsections B
and D., is set forth in the affidavits of Denni®Rian and Donald Horgan, attached respectively
as Exhibits Aand Y.



bodies and which produced a useable mitochondsallt. A copy of the January 25, 2007,
Supplemental Forensic Case Report is attached [abiES.

6. The Arkansas crime laboratory subsequentiplsegp Bode with hair and blood
samples extracted from the victims of the homicides

7. OnJuly 17, 2007, and again in response twr@er issued by the Arkansas Supreme
Court, petitioner filed in that court “Defendanthieds’s Second Status Report re: DNA Testing.”
Based in part on verbal reports of the testingrogpess, the report stated in relevant part:

(1) The extensive DNA testing which was the subggan initial
agreement by the parties and which was embodidtiircuit
Court’s First Amended DNA Order for DNA Testingefil on
February 23, 2005 has essentially been complebedh testing
has been conducted at Bode Laboratories in Virginia

(2) The DNA testing results returned to date diselthat none of
the genetic material recovered at the scene afrihees was
attributable to Mr. Echols, Mr. Echols’s co-defenjalason
Baldwin, or defendant Jesse Misskelldykansas v. Misskelley
[CR 94-848]).

(3) Although most of the genetic material recovefredn the scene
was attributable to the victims of the offensesnef it cannot be
attributed to either the victims or the defendants.

A copy of petitioner’s July 17, 2007 DNA status ogps attached as Exhibit T.
8. In a “State Reply to Echols’s Second StatusdReae: DNA Testing” filed on July 19,
2007, the State of Arkansas stated in part at page

The state agrees that DNA testing results havelisotosed
genetic material recovered from the crime sceneishettributable
to Echols and his co-defendants. To date, nedrgeagenetic
material recovered from the crime scene was ataitle to the
victims. It is the State’s understanding thatahé/ material not
so attributable is that from a partial hair rec@gefrom one of the
ligatures (victim’'s shoelaces) that bound a vicaind that
preliminary testing results may attribute that mate¢o one
victim’s step-parent.

(The basis for the state’s understanding that v stepparent — specifically, Terry Hobbs
— might have contributed the ligature hair is dssed further below.) A copy of the state’s

July 19, 2007 reply to the Echols DNA status remodttached as Exhibit U.



9. On September 27, 2007, Bode issued anothdaR ‘Birensic DNA Case Report” that
formally analyzed the victim samples. In that mpBode identified various items of evidence
which had previously been subjected to STR testmaywhich disclosed DNA profiles that
matched the victims’ profiles, as disclosed by S&8ing of the victim sampledd. at 4. A
copy of the September 27, 2007 STR Forensic DNAe@seport is attached as Exhibit V.

10. The September 27, 2007 STR Forensic DNA Baport established that although
most of the genetic material tested by Bode waibattble to the victims of the offenses,
certain material could not be attributed to eittier victims or the defendants. Thus, as
discussed in correspondence sent by a Bode amalizshols’s counsel on August 16, 2007, the
profile obtained from sample 2S04-114-10E, an extram a swab of victim Steven Branch’s
penis, “... suggest[dhere is a foreign allele present that could not&éd@ome from the victims
or defendantsspecifically, the ‘8’ allele at the D16S539 lodanghe -10E SF.”Id. (Emphasis
added). A copy of the August 16, 2007, correspooeénattached as Exhibit V-1. The
analyst’s statement on this point was later cordolrby an entry on page 7 of the September 27,
2007 STR Forensic DNA Case Repo&eeExhibit V.

11. Likewise on September 27, 2007, Bode issu&lipplemental Forensic Case
Report.” In that report, Bode identified variotesms of evidence subjected to mitochondrial
testing with which the victims’ DNA profiles, assgiosed by such testing, was consistent,
inconsistent, or as to which the victims could betexcluded as a possible source. A copy of
the September 28, 2007 STR Forensic DNA Case Repattiached as Exhibit W.

12. In the meantime, investigators for petitioBehols were conducting interviews with
persons who might have knowledge of conditionserahts related to the homicides. In this
connection, one investigator, Rachael Geiser, mageated contacts in 2007 with Terry Hobbs,
the stepfather of victim Steven Branch.

13. In early February, 2007, Ms. Geiser trangdito counsel for petitioner Echols as

possible evidentiary items four cigarette butt®) twhich Ms. Geiser had recovered from the



front yard of Mr. Hobbs’ residence in Memphis, Teasee and which were preserved in a clear
plastic baggie. §eeExh. X, declaration of Rachel Geiser.) In latbérfaary, 2007, Ms. Geiser
transmitted an orange plastic bag containing twarette butts taken from an ashtray in Mr.
Hobbs’ living room during an interview with him d¢iebruary 24, 2007.SgeExh. X.)
14. Counsel for petitioner maintained the cigarbutts described in paragraph 13 in
their original packaging and condition followingethreceipt in counsel’s office. On February
15, 2007 and March 7, 2007, petitioner’'s counseigmitted the items via Federal Express to
Forensic Serologist Thomas Fedor at the Serolo&eakarch Institute in Richmond, California
with instructions that Mr. Fedor subject the iteimsnitochondrial testing for purposes of
comparing the resulting DNA profile to those appeain the December 30, 2005,
Mitochondrial Forensic DNA Case Report, which haevmously been provided to Mr. Fedor.
(SeeExh. Y.) A copy of Mr. Fedor’s curriculum vitag attached hereto as Exhibit Z.
15. On May 11, 2007, Mr. Fedor issued a reponteming the mitochondrial testing of
a cigarette butt from Mr. Hobbs’ front yard (“ite8h) and a cigarette butt taken from Mr.
Hobbs’ ashtray (“item 10”). In his conclusionststhat page 3 of the report, Mr. Fedor stated:
The mitochrondrial sequence recovered from citeutaitt items 8 and 10
differs at one nucleotide position from the seqeeBode obtained from
hair 2504-114-03Aa, described [on the DecembeRB05 Bode report]
as ‘hair from ligature (Moore).” The sequence alsd from the cigarette
butts shows an additional polymorphism (16093C) tha ligature hair
does not possess. As this difference may be dbet&yoplasmy, the
person(s) who left DNA on the cigarette butts 8 A@dand anyone in
his/their maternal lineage) are not excluded asthece of the ligature
hair 2504-114-03Aa. A search of the FBI's Foremimchondrial DNA
database of 4839 samples (consisting of 1674 Caunsa$86 Hispanics,
848 Asians, 326 Native Americans and 1305 Africams African
Americans) showed thrg€6.06%) to have the same mitochondrial
sequence as the cigarette butts 8 and 10 and(th(¥#£6) database
samples to have a sequence differing at only ookatide position.

A copy of the May 11, 2007 Fedor report is attachgdxhibit AA.

16. Prosecutor Brent Davis was informed of tes tesult. In a letter to counsel for all

three defendants sent on June 25, 2007, Mr. Deatiscsthat he had instructed personnel at the



state crime lab to send the known hair samples femy Hobbs to Bode for testing and that he
expected that transmission to occur shortleggxh. Y.)

17. On October 26, 2007, an analyst at the Baloer&tory informed counsel for
petitioner that Bode had not received from the erlab any hair samples for Terry HobbSe¢
Exh. Y, par. 7.) On April 11, 2008, the same asiigformer petitioner’s counsel that Bode has
yet to receive any hair samples for Terry Hoblk) (

18. Independent evidence indicates that Mr. Hatdos alone or possibly with his four-
year old daughter Amanda in the area of Robin Hditld for approximately an hour between
5:00 and 8:00 p.m. on the night of May 5, 1998edExhs. X and Y.)

19. Furthermore, in an interview with an Arkandagective in May, 2007, Jo Lynn
McCaughey, the sister of Pam Hobbs, Terry Hobbshég, Ms. McCaughey stated that in
2004, she and Pam Hobbs had entered the bedrodaryfHobbs residence and recovered
fourteen knives from a nightstand in the bedrodvis. McCaughey further stated that her father
had identified one of the knives as a pocketkngénad given to Steven Branch before Steven’s
death. The knives recovered from the Hobbs reseléave since been transmitted to the Bode
laboratory by mutual agreement of counsel for did@its and the stateS¢eExhs. X and Y.)

20. Ms. Geiser also interviewed David Jacobyjemél of Mr. Hobbs. In late May,

2007, Ms. Geiser transmitted to counsel for petéroEchols as possible evidentiary items (a) an
envelope labeled, “David Jacoby Cheek Swabs 5-26vich Mr. Jacoby had voluntarily
provided to Ms. Geiser during an interview she eaaed with him on May 26, 2007; and (b)
and envelope labeled, “David Jacoby Cigarette Ba26-07 RMG” containing two cigarette
butts taken by Ms. Geiser from Mr. Jacoby’s froatd/on the same dateSgeExh. X.)

21. Counsel for petitioner maintained the chee&ls described in paragraph 20 in their
offices in the envelope in which they had beendmaitted by Ms. Geiser. On June 12, 2007,
counsel transmitted the envelope via Federal EggreMr. Fedor with instructions that he

subject the enclosed cheek swab to mitochondséhge for purposes of comparing the resulting



DNA profile to those appearing in the DecemberZm)5, Mitochondrial Forensic DNA Case
Report. §eeExh. Y.)

22. On October 26, 2007, Mr. Fedor issued a tegmorcerning the mitochondrial testing
of the cheek swabs and cigarette butts containdtienvelopes transmitted to him on June 12,
2007, as described above. In his conclusionscstdtpage 4 of the report, Mr. Fedor stated:

The mitochrondrial sequence recovered from cigardadtt item 11
and cheek swabs item 13 differs at one nucleotiddipn from
the sequence Bode obtained from hair 2S04-114-&3;rithed (at
Bode’s page 2) as ‘hair from tree stump’ and (aids page 11)
as ‘hair from scout cap.” (I have been informeddmunsel that
Bode’s reference to a scout cap is erroneous.)séhaence
obtained from the cigarette butt and cheek swalwstam
additional polymorphism (152C) that the tree sturap does not
possess. As this difference may be due to hetsop, the
person(s) who left DNA on the cigarette butt andathswab (and
anyone in his/their maternal lineage) are not ede@ilas the source
of the [tree stump] hair 2504-114-23. A searcthefFBI’'s
Forensic Mitochondrial DNA database of 4839 samfdessisting
of 1674 Caucasians, 686 Hispanics, 848 AsiansNaf2ve
Americans and 1305 Africans and African Americasig)wed
twelve (0.25%) to have the same mitochondrial sequesitkea
cigarette butt and cheek swab (items 11 and 13paadcundred
eighteen (2.44%) database samples to have a segditiecing at
only one nucleotide position.

A copy of the October 26, 2007 Fedor report ischiea as Exhibit BB.

23. Independent evidence indicates that Mr. Jae@s with Mr. Hobbs at Mr. Jacoby's
home in the early evening of May 5, 199%eéExhs. X and Y.)

C. The Independent Significance of the Bode Test Relts

What the DNA testing results obtained to datenmedhis: genetic material at the crime
scene or on the victims’ bodies has been identiitaeth did not come from the three victims,
and none of that material was contributed by anyefthree defendants. That is an exculpatory
fact of great importance. Certainly had the victimegn forcibly sodomized by Echols and
Baldwin, as claimed by Jesse Miskelley, it is ino@mable that those assaults could have been
accomplished without leaving any genetic materetkedtable on the anal swabs of the three

victims. Likewise, had the victims been forcibisaly copulated by Echols or Baldwin, as the



state hypothesized at the defendants’ trial, aiggin difficult to explain why none of their
genetic material has been detected on the oralsstaébn from the victims.

Nor can the great significance of the absencaéetiefendants’ DNA be diminished by
the contention that no foreign DNA could be recegeirom the crime scene or the bodies. A
foreign allele — a bit of genetic material that kbnot have come from the victim — was found
on the penis of Steve Branch. While a single aliglan insufficient basis on which to determine
by STR analysis who did leave their genetic matemnaBranch’s penis, it is sufficient to
conclusively sayho did not — i.¢ Echols, Baldwin, or Misskelley.

Of enormous significance, a mitochondrial profikes been developed for a hair found by
the West Memphis police on a ligature used to Bemhes Michael Moore. While a
mitochondrial profile cannot identify with absolutertainty the donor of that hair, it does permit
a determination of who is not. As the Fedor repesdtablish, approximately 97 percent of the
population, among them Echols, Baldwin, and Midskelcan be excluded as the donor of the
hair located on the Moore ligature. But one persbn cannot be so excluded is Terry Hobbs,
the stepfather of Steve Branch. Hobbs was inité@ aot far from Robin Hood Hills around the
time when the boys disappeared, and the bloodwetadf Steve Branch, including his mother
Pam Hobbs, reported their suspicions that Terryimasved in the murders a number of years
before the mitochondrial results were reported.

Also of great significance, a hair recovered kg West Memphis police on a tree root
near where the victims’ bodies were located hag@chondrial profile possessed by only
approximately seven percent of the population. dw person who cannot be excluded as a
donor is David Jacoby. Terry Hobbs had been athlas home playing guitar with Jacoby just
before the victims disappeared, and was with hitthénhours their disappearance had been
reported to the police.

Do the mitochondrial results in themselves estalile guilt of Hobbs or Jacoby? No.

Mitochondrial DNA is held commonly by those in atetaal line, as opposed to being unigue to



an individual, as is true of nuclear DNA. When imfed of the results, however, Hobbs did not
deny that the hair on the Moore ligature was his @foes it seem likely that someone else in
Hobbs’ maternal line is a likely candidate as aaiprout rather claimed that the ligature hair
must have been innocently transferred from hintselfloorel8 (SeeExh. X.) If the hair had
been found on Branch, or even in a location on Maher than a ligature that bound the victim,
that explanation would appear more feasible.

As to Jacoby, who had no apparent connectionetwittitims and has been fully
cooperative with both defense and prosecution tigaers, it is certainly possible that Hobbs
picked up a hair from Jacoby when Hobbs was athjéedmome just before the victims
disappeared? If that is the case, however, then Hobbs is dlagchl donor otwo hairs
recovered at the crime scene, and he would begrassed to come up with an innocent
explanation of how he left Jacoby’s hair on a ta# near the bodies.

Under the governing statutory standard, the refegaestion is this: is this a case where,
had he or she heard all the evidence, includinghbtutimited to the new DNA evidence
described above, any reasonable juror would haeasonable doubt as to petitioner’s guilt?
SeeArk. Code § 16-112-208(e)(3House 547 U.S. at 554. As was trueHiouse,and as the
prosecution conceded in closing argument herestdie’s evidence was entirely circumstantial.
(EBRT 2510-25123299-3301) Indeed, the proof here was consideratakerthan that
considered itHouse. The DNA test results are new circumstantial enggethat tends to
exculpate petitioner more forcefully than all oé ttate’s evidence tends to implicate him in the
charged crimes. Viewed in conjunction with theestaevidence, the new scientific evidence

alone ‘clearly” would preclude any reasonable jrom returning a guilty verdict against

18 On July 20, 2007, Janice Broach of WMCTYV repottet Hobbs had stated to her: “If
Michael Moore or Christopher Byers had a piece pfhair on shoes strings, these little boys
came to my home and played with our little boy fyreegularly.” (Available at www.wmctv.
com/Global/story.asp?S=6814836 - 88k.)

19 Again, it does not appear that there is anotheninee of Jacoby’s maternal line that is a
likely donor of the tree root hair.



petitioner on the murder charges. Furthermoregt@iigner will now demonstrate, petitioner has
secured additional exculpatory and admissible emdenever presented at his first trial, that
further compels the conclusion he did not comnetdharged crimes.

D. The Newly Developed Forensic Evidence

By its express terms, Ark. Code § 16-112-208 jg){i&cts that a new trial be granted “if
the deoxyribonucleic acid (DNA) test results, witensidered wittall other evidence in the
case regardless of whether the evidence was intexdiat trial establish by compelling
evidence that a new trial would result in an adguit(Emphasis added) As set forth below, in
recent years, petitioner Echols has adduced a mmuot “other evidence” that was not admitted
at trial but that, like the DNA evidence, fundanaiytundermines the probative force of the
state’s case.

1. In September, 2005, counsel for Jason BaldMimEchols’s co-defendant at his 1994
state criminal trial, contacted a renowned pedigiathologist, Doctor Janice Ophoven. (Dr.
Ophoven’s curriculum vitae is attached as Exhilgit CMr. Baldwin’s counsel subsequently
supplied Dr. Ophoven with various background matsyrincluding the autopsy reports and
extensive photographs, relating to the conditiothefvictims’ bodies both at the time they were
recovered from the crime scene on May 6, 1993 atitkaime of the subsequent autopsies.

2. In May, 2006, Dr. Ophoven stated that, whée fndings were entirely preliminary,
she had concluded:

a. The injuries to the faces of the boys, particuléinly punctate injuries, suggested that
the remains had been chewed on by a dog or a ro&de stated that while the photographs
were not of good quality, they were sufficientndicate to her it was possible that the genitalia
of Byers were removed by an animal chewing on ¢meains, noting that the irregularity in the
“cut” was consistent with tissue being pulled aftaving been gnawed on. There was some
chewing, biting, and likely clawing in the areatl¢ inner thigh. As to the remains of Chris

Byers, some of the injuries to the face appeardxttof the type that might be caused by a small



dog, or a rodent, and the pulling of some of teel| and punctate wounds, were completely
consistent, in her view, with animal bite marks.

b. The ear which was described during trial leeslyi having been injured during some
form of sexual attack was more likely chewed on pmlied on by an animal than by a human
being. There were no artifacts or findings coesistvith there having been any kind of a sexual
attack here. Each of the areas of “pathologicribiags” of anal dilation was meaningless. The
findings are insufficient to specifically suggesat the victims were in any way sexually
penetrated, or abused, prior to their deatlseeExh. Y)

3. Echols’ present counsel learned of Dr. Ophosvereliminary conclusions
concerning the nature and cause of the victimsiriag in May of 2006. Counsel recognized
that Dr. Ophoven’s theory that animal predation badised the vast majority of the injuries to
the victims’ skin, including the severe injury teetgenitalia of Christopher Byers, marked a
dramatic departure from the state’s contentiorigaltthat such injuries were consistent with the
use of a knife and were the product of a satanautiractivity.

4. Prior to learning of Dr. Ophoven’s preliminargnclusions, counsel for Mr. Echols
had contacted one of the country’s leading forepaitiologists, Dr. Werner Spitz in connection
with the case. (Dr. Spitz’s curriculum vitae isaghed as DD. ) Counsel sought Dr. Spitz’s
independent opinion as to the nature and caugesofittims’ injuries with a view to
determining, among other things, whether Dr. Sgi#zved the animal predation theory as
viable. To that end, Dr. Spitz was provided extems&iackground materials relating to the case,
including the autopsy reports; various crime scame autopsy photographs; photographs of the
knife that purportedly belonged to defendant Echold that was recovered from the lake near
Jason Baldwin’s trailerj.€., State’s Exh. 77); literature concerning wildlifethe area where the
bodies were recovered; and excerpts from the pubsex closing arguments at that trial. Dr.
Spitz was also supplied with trial testimony at Behols-Baldwin trial given by Dr. Frank

Peretti, who performed the autopsies on the victims



5. On September 22, 2006, counsel for Echolsgyaaited in a video tele-conference
with Dr. Spitz at which Spitz discussed his pretiary conclusions concerning the forensic
issues presented.

a. Beginning with photos of Chris Byers, Doctpitd demonstrated why the victim’s
most apparent traumatic injuries were the resyttost-mortem animal predatation. He began
with photo one in his Byers series, a frontal vieviByers’ upper thighs and genitalia. Doctor
Spitz noted the discoloration on both the innetrdef right thighs which likely was due to an
animal licking the skin off the thighs with its rglutongue. He commented that the skin
becomes more conducive to being removed in thisnerawhen it has been submerged in water.

b. Doctor Spitz then turned to the punctate markByers’ thighs and abdomen. There
are holes and lines in these areas, with the husleally in twos, sometimes but not always equi-
distant. The double marks are due to the predagind) the nails of a paw into the flesh as the
animal licks or eats. According to Doctor Spitese wounds do not show evidence of bleeding
externally or in the tissue, meaning that they waegle post-mortem. As to the amputation of
the scrotum and penile skin, the edges are irregualdicating the cuts were not made with a
knife. Doctor Spitz’s conclusion was that the wadsicould not have been made by a serrated
knife, much less by the lake knife, but rathertageresult of animals feeding on the bodies.

c. Doctor Spitz then turned to a rear view phaftByers’ buttocks and anus which
corresponds to State’s 71C. He noted that it shbevgagged pattern of the genitals being
chewed off. He then turned to the pattern of paréities on both the right and left buttocks,
which he explained as paws or nails being draggeaka the skin, and noted that each set of
lines has at its top a puncture wound or woundag¢cating where the animal dug in its nail or
claw to hold the flesh, then dragged down acrosskin as it would loss its grip. In order to
have those parallel lines made by a serrated kmife , would have to turn the knife sideways and
then drag it down the skin, but the lines are mtagand certainly do not match the pattern of the

lake knife.



d. Doctor Spitz noted that different animals témdavor certain areas of the human
body to feed on. The third edition of his book pastos of people mutilated by fish, and they
show injuries to the nose, earlobes, and lips aitélar to those on these victims’ bodies.
Byers has injuries on his nose and eyelids chaiatteof marine life, as demonstrated in the
treatise. Spitz also noted that the Byers’ phateschot show dilation of the anus, as Dr. Peretti
testified.

e. Doctor Spitz then turned to the photos of &tranch, which show the right side of
his face virtually untouched but the left side @adaly mass. The likely explanation is that the
right side was covered but the left side exposezhtmal activity, and the epidermis on that side
of the face was licked off. Branch shows the patgand scratch marks of animal claws. There
are gaping wounds under the chin made by animes.biT he wounds behind the ears of Branch
which Dr. Peretti said could be due to the earsdbeld during oral sex are likely claw marks.
There is no bruising of the ears.

f. As to Moore, Doctor Spitz showed on his nase, and lip injuries typical of post-
mortem injuries by marine life. The bottom of bar lobe has been chewed away. The
epidermis has been licked off the lips. The stretand punctate wound on his right shoulder
are from animal claws. There is no dilation of &meis.

g. Doctor Spitz suggested that the predatorsoresple for the wounds might be
roaming dogs, cats, racoons, etc., although heduoaNe to know more about the animal life in
the area to be more defin#@. (SeeExh. A).

6. Subsequently, on November 27, 2006, Dr. Sgstzed a written report essentially
restating the conclusions he had verbally repaste@eptember 22, 2006. (Exh. FF) The report
reiterated Dr. Spitz’s verbal findings as elicithating the September 22, 2006 telephone

conference. Thus, among other things, the Nove@Bereport stated:



a. Most of the injuries suffered by the victimgluding emasculation of
Christopher Byers (331-03), [photographs, 00003&@4 00072 001] were due
to anthropophagy,e., inflicted postmortem by large and small animals|uding
marine life.

b. None of the injuries were caused by a kniecslly the serrated
hunting knife depicted in photograph P5211548. Wbcharacteristics of those
injuries suspected as have been caused by a keifapatible with animal
claws and teeth and inconsistent with the dimerssagond configuration of the
knife [00004 001, 00067 001, 00071 001, 00072 @0XLrime scene & evidence
1396 and 1398].

c. The large area with scattered irregular laemia on Steven Branch's
(330-93) left cheek was likely the result of bitgslarge animals and claw marks
on a background of abrasion from licking off of erating blood and tissue fluids
[00012 001, 01169 001, steviesideface, ear?2] .

d. As to Christopher Byers (331-93), obvious claarks are noted on
both sides of the anus, predominately on the ig#, sith straight, parallel
scratches [00004 001, 00071 001]. The anus daesppear distended, dilated,
traumatized or in any way abnormal. The penissundtum were ripped and
chewed off postmortem [00003 001, 00072 001]. &dhges are irregular,
ragged, without evidence of bruising, not cut anskd by a knife.

e. Injuries on Michael Moore’s (329-93) scalperable stab wounds
[01163 001, 00084 001], yet widely abraded withanderlying fracture [and] are
inconsistent with knife wounds, and similar injwien Christopher Byers’ (331-

93) scalp are unabraded resembling stab wound88001], but also without

20 Ryan Clark, the brother of Steve Byers, has stibtha declaration attesting that on a
number of previous occasions he had taken alligatapping turtles out of the very area where



underlying bone damage. Further, what appear fourecircular paw marks,

arranged in a semicircle are noted below the iofexdge of the laceration and

two superficial scratches are noted in the same against the upper edge of the

wound.

f. Michael Moore (329-93) has obvious claw mavkghe right side of
the chest [all crime scene & evidence 1396, 1398].

g. Clawing injuries are irregularly spaced [00@@4.,, 00071 001, all
crime scene & evidence 1396, 1398].

h. “After consideration of all the injuries, & my conclusion based on my
education, training and experience and also hgmegiously seen these kinds of
injuries, that these 3 boys were mutilated by afsrpastmortem, when in the
water and that none of these cases resulted frtanisaitualistic activity. My
textbook, MEDICOLEGAL INVESTIGATION OF DEATH™" edition, published
by Charles C. Thomas, Springfield, lllinois, 2008adisses many of the issues in
this letter in greater detail.”

7. Subsequently, in early December, 2006, codosé&chols participated in a telephone
conference with Dr. Ophoven at which they furthiscdssed her findings and conclusions
concerning the victims’ injuries. During this cenénce, Dr. Ophoven adhered to, and
elaborated on, the animal predation theory shephedously described in May, 2006SdeExh.
Y.)

8. In December 2006 and early 2007, Mr. Echolsinsel retained other reputable
forensic experts to secure their opinions andthestalidity of the animal predation theory
adopted by Drs. Ophoven and Spitz. These experhsded forensic pathologists Dr. Michael
Baden, the former Chief Medical Examiner of New K Qity and presently the chief forensic

pathologist for the New York State Police, and Yaincent Di Maio, author of Forensic

his brother’s body was found submerged. (Exh. EE.)



Pathology, widely considered one of the professigaiding textbooks, and the former medical
examiner of San Antonio, Texas.

9. To further explore the predation theory, Mch&ls’s counsel also retained two
reputable forensic odontologists., experts in the identification of human and anibiee
marks. These experts were Dr. Richard SouviromefGtorensic Odontologist at the Miami
Dade Medical Examiners Department (curriculum vagtached as Exh. GG), who was
instrumental in the state of Florida’s successfutder prosecution of Ted Bundy in 1979; and
Dr. Robert Wood (curriculum vitae attached as EXH).

10. Like Drs. Ophoven and Spitz, all the newhaireed experts were supplied with
relevant photographs and documents relating tadke, including the autopsy reports, the
testimony of state pathologist Peretti, and theiaents of counsel.

11. After reviewing the relevant case materiBis. Baden, Di Maio, Souviron, and
Wood independently concluded that apart from thethiorce injuries to the head, most of the
injuries to the skin of the victims —e., the hundreds of gouges, punctures, lacerations,
abrasions, and scratches — were not caused arieamby the use of a knife, but were instead
the post-mortem product of animal predation. Anipr@dation rather than use of a knife also
accounted for the severe genital injury to victilmri€topher Byers. In addition, the experts all
concluded that none of the victims exhibited irggrconsistent with sexual abuse such as anal
penetration or oral sex.SéeExh. Y.)

12. OnJanuary 11, 2007, Dr. Souviron issuegartdattached as Exh. Il) in which he
statedjnter alia, that:

a. Photographs 1B, 3B and 4B all depict injuteethe left side of the face

of Steve Branch. These V shaped cuts in the clibekearing of the flesh and

mutilation observed in these photographs is cogsistith animal activity and

more likely than not in my opinion with an aquatieature. The mutilation

appears to be postmortem. Photograph #3 B shovesardl injury to the



mucobuccal fold and to the upper and lower lip arEaese injuries in my
opinion are perimortem. Photograph #2 B showsigte side of Steve Branch’s
face. There are scratches and gauges in this ansgstent with animal activity. . .
Photograph #4 B is an extreme[] close up with tlbeds “potential bite mark
evidence” written on the photograph. This is cstesit with my opinion that this
is postmortem bite mark activity left by animals madkely than not, turtle
activity or some other aquatic animal. None ofrtfeks on the face of Steve
Branch in my opinion are consistent with havingrbeaused by a serrated knife.

b. The mutilation suffered by Chris Beyers wasutoented
photographically. My evaluation is directed to theer aspect of the upper legs
(right and left), the groin and buttocks area.

Photographs 1C, 2C, 4C and 10C depict overalicdosk up of the pubic
mutilation, scrapes and scratches to the innercagiiehe both legs, all around
the pubic area. The genitals are missing. Franptiotographs, the mutilation
appears to be post mortem activity especially ¢oiiner aspect of the left leg.
This injury is consistent with animal activity. fgeially when the overall
photograph 1C is compared with the close up. Ndrtbese marks are consistent
with a knife when all of the photographic evidemcéaken into consideration.

Photographs 7C, 8C and 9C depict the groin ardarerer aspect of the
legs photographed from the feet towards the h@duw victim is on his back.
There is perimortem and postmortem animal activitipne of these linear
abrasions in my opinion are made by the serrafimms the knife-Exhibit 77.

The scratches and openings in the tissue are temswith postmortem animal
activity. The mutilation of the groin area is atsansistent with animal activity-

postmortem.



Photographs 3C, 5C and 6C depict the buttocks and inner aspect of

the legs. The victim is lying on his stomach amel photographs were taken from

above looking down. The scratches are consistéhtamimal claws and appear

to be both peri and postmortem. None of thesddwa are from the serrated

knife in my opinion.

13. In February of 2007, counsel for defendarmntsols, Baldwin, and Misskelley met
with prosecutor Brent Davis in Jonesboro, Arkangasliscuss various issues relating to the
status of the state post-conviction proceedingduding DNA proceedings, in the cases. At that
meeting, and in addition to addressing other matt@unsel for defendants informed Mr. Davis
of the consensus view among several defense expatiputting aside injuries to the victims’
heads, post-mortem animal activity rather thanmogtem criminal acts caused virtually all of
the wounds to the victims’ flesh. In this connentidefense counsel proposed that counsel for
the parties convene a future meeting, to be attehgelefense experts as well as state forensic
pathologist Peretti, at which expert views on thehsic issues, and the reasons for them, might
be exchanged in a consultative rather than advalsamosphere. Mr. Davis agreed to consider
the proposal. SeeExh. Y.)

14. On March 9, 2007, counsel for defendant Echwbte a letter to Mr. Davis restating
the defense proposal for a collaborative meetimyessing the merits of the animal predation
theory. Inthe course of the letter, counsel idiexk six different points on which the predation
theory, if accurate, would, in the defense viewdenmine the validity of the verdicts at the
defendants’ 1994 trials. A copy of the March 1@tier is attached as Exhibit JJ.

15. In verbal reports to counsel for Mr. Echalsing March and April, 2007, Dr.

DiMaio observed that there was absolutely no evadesf use of knife on any of the three
victims, and that the severe genital injuries toistbpher Byers were the result of post-mortem

animal activity, as was the injury to the face tf\@® Branch. Michael Moore also exhibited



wounds which appear to be caused by animal actwityinflicted post-mortem. Dr. Di Maio
had observed similar trauma caused by rats oesurtl
Dr. Di Maio further stated that the dilation of anus is normal post mortem condition
and does not indicate trauma. The discoloratiotm@tip of the penis of one victim was likely
caused by the way he was lying in water, layingregiaomething, and has no significance.
Returning to the mutilation of Chris Byers, Di Maioted that fish can be “very
selective.” Based on his experience in Texas, BioMlescribed how fish can eat a hole in the
armpit of a victim and eat all of the internal onga He also discussed waterborne rodents. He
believed that the scratches in evidence are clamksnaAs a result, he believed that some of the
scratches may have been caused by r&seHxh. Y.)
16. On May 6, 2007, Dr. Wood also completed atemidraft report on his findings.
Some of Doctor Wood's findings are as follows:
a. The nature of the emasculation of Byers
The genital injuries to Byers are most likely theult of post mortem
animal activity. The idea that these could havenb®ade with the survival knife
is in the range of unlikely in the extreme to impibte. . .
It is clear from the post mortem photographs thatpenis has not been
“cut” at all. What has occurred is not a sharp-éodéssection but rather a de-
gloving of the skin of the penis and scrotum. Devglg of the skin of the penis is
not uncommon and has been reported on many oceasitime medical and
forensic literature. Looking at what remains of tienital area of Byers it
appears that the residual material left is comgrisestly of the corpus
cavernosum. The corpus remained because of thenaypaf the genital region
of the male. The corpus has a dense fibrous capsolend it and along its
superior surface is the suspensory ligament thattats the penis to the pelvis. It

is this suspensory ligament that is cut in pemtegthening surgery because this



allows the corpus of the penis and the penis itedile separated from the
anchoring bone. The scrotum and connective tissu®unding the shaft of the
penis are separable from the corpus itself. Theskdegen described frequently in
the literature:

D’Alessio, et al, Figure 1 “Reconstruction in Traatm Avulsion of the Penile
and Scrotal Skin.” Annals of Plastic Surgery 9¢) 120 -122, 1982.

Zanettini, et al, Figure 1 “Traumatic deglovingitesof penile and scrotal skin.
Int Braz J Urol 31(3); 2620263, 2005.

Stephan, et al, Figure 3 in “Care of the Deglovedipand scrotum: A 25 year
Experience. Plastic and Reconstructive Surgery(Ippp 2074-2078, 1999.
Paraskevas, et al, “An extensive traumatic degtpwithe penis. A case report
and review of the literature. Int J Urology anddkirology 35: 523-527, 2003. In
Paraskevas et al, see Figure 1 and the case tbabdescribes “complete de-
gloving of the penile skin and partial avulsiorhef scrotal skin with total
concomitant revealing of the corpus cavernosa beadrpus spongiousum was
observed.”

McAninch, et al, “Major Traumatic and Septic Gehitguries” The Journal of
Trauma 24(4): pp 292-297. 1984.

Rashid, et al, “Avulsion injuries of the male exi@ genitalia: classification and
reconstruction with the customized radial free éone flap. Brit J f Plastic
Surgery 58 pp 585-592, 2005. See in Rashid, ¢haluote “Although it is not
uncommon for the penis alone to be totally lost, tajority of cases have
accompanying loss of the scrotum, the testis, énegal urethra or occasionally
all three.”

Wilhlemson, et al, “Avulsion Injury of the Skin tiie Male Genitalia:

Presentation of two cases.” Md State Med J. 23jp491-66, 1978. Wilhlemson



et al describe two patients with complete avulsibthe skin of the penis and
either laceration to or almost complete avulsiothefskin of the scrotum.

From a review of the above-the cited literaturgeitms reasonable to
assume that the penis was not cut off but thapéimes and scrotum were
degloved — leaving the corpus cavernosum and tsgesisory ligament in place.
Most ante mortem degloving injuries occur as altedundustrial or farming
accidents — not from sharp-force trauma. The tymaasative event is the “take-
off injury” where a pant-leg is caught on a drivea#t and the victim is “wound-
up” the rotating drive shaft with resultant tearagay of the penile and scrotal
skin. However there are at minimum at least tleregions in the literature that
document genital injuries from animal bites inchgla case report of post
mortem castration by a dog.

Romain et al, “Post Mortem Castration by a DogaaeCreport.” Med Sci Law
42(3): 269-271.

Gomes et al, (Figures 3 and 4 a) “Genital Trado@ato animal bites” the
Journal Of Urology 165 pp 80-83, 2000.

El-Bahnasawy et al “Paediatric penile trauma.t Bridrol. 90: 92-96, 2002.

Examination of all of these articles shows thatitnatic degloving of the
penis is relatively common and does occur with lsimoss of scrotal skin. The
State’s scenario that a knife was used to “cupdmas and testicles off” would
seem highly unlikely since the resultant deglovimgry is more in keeping with
something pulling at the penis and scrotal skin émeir contents; that the corpus
has been retained [] as it is in de-gloving injsr@nd that the wounds around the
penis are quite shallow. [Dr.] Peretti descrildlesst as being _ to _ inch deep.

There is little information in the literature abquirposeful cutting off of the



penis but we can gain some knowledge of how perase typically cut off by
examining two articles:

Marneros et al “Self amputation of penis and tongftier use of Angel's
Trumpet.” Eur J Psych Clin Neurosci 256: 458-45306.

Stunell, H. et al Genital self-mutilation. Int Oldrol. 13: 1358-60, 2006.

In both these cases when the genitals were cytbee cut through the
corpus —i.e., they were not degloving injuriesesn in Byers but rather
transverse sectioning by a sharp instrument athessorpus and removing of the
corpus itself.

An additional finding is the presence of what appe be post mortem
animal tooth marks on the inner thighs of Byerg tiaa be seen directly
(bi)lateral to the genital excavation and the pneseof what appear to be claw
markings on the buttocks of Byers. The former camdadily seen on ACSE
photo 276 and the latter on ACSE photo 233. Th®ndhat the parallel broad
lines on the left buttock of Byers could have beede by the survival knife is
nonsensical.

b. The Grapefruit “Experiment”

Grapefruit is not a recognized analog for human.sko my knowledge it
has never been used as a model for skin injurpyncaurt, anywhere. There are
models for injuries to human skin — the most slgta@mne would be a live juvenile
pig. Anesthetized pigs as a substrate for injusied have been published in peer-
reviewed journals and presented at conferenclaslbeen used in rigorously-
controlled experiments.

Grapefruit is clearly not a suitable analog talgtdermal injuries of this
type. Clearly it is not ethical to use a non-anetstied live pig for these

demonstrations. | have performed blunt forcersiarce, and pinch-type



injuries in live anesthetized juvenile pigs. | halso cut a grapefruit. The
difference in damage inflicted by a knife to thése substrates are as different as
chalk and cheese.

C. The Survival Knife and the Markings on the Para-
genital and Buttock Region of Byers

Examination of the para-genital region of Byengeads markings consistent with post
mortem animal activity. There are obvious post mmrtinear scratch marks on the inner
right thigh and three parallel claw marks on thHebettock. None of these markings are
attributable to the serrated portion of the surMirafe.

d. The Facial Markings on the Left Side of Branch

Close examination of the cleaned face of Branat@ACSE 123 reveals that there
is a large number of apparent injuries. On onentbunoted in excess of 125 separate
injuries. The injuries include avulsion (noted otiee left anterior and posterior
horizontal ramus of the mandible), puncture mahkd were very fine and small in size
and linear scratch marks. Most of these marksnaa@ area with confluent sub-epithelial
bleeding. Most are completely inconsistent withfé&mvounds due to their small size and
apparent lack of depth. It would be extremely uglijikthat any person could stab
anything more than a hundred times with a knife ex&lt enough pressure to break the
skin but not so much pressure that a knife or aétegsbing instrument would not carry
further into the deeper tissues. There is not atgteal of documentation on these
injuries, likely because of their number, howeVet[is my opinion that they represent
post mortem animal activity in the form of feedimgmarkings from being thrown
through or coming to rest on “brush.” There is @odbugh individualizing detail to
ascribe these marks to one particular speciesiofaimowever many of the longer linear
marks behind the left ear, on the nape of the amckbelow the ear are consistent with

claws of a small mammal. Additionally although theéopsy report notes that the right



ear showed multiple confluent contusions and abrssithis is not visible on the
materials | viewed.
e. Fellatio as a Cause for the Auricular and Fadeilkings

It has been documented that forced or vigorouatielhas been associated with intra-
oral injuries — mainly on the soft palate and gmssumably from the glans of the erect
penis impacting on the palate or from oral suctibims has been mentioned in the
scientific literature on at least 4 occasions.

Worsaae, et al, “Oral Injury by fellatio.” Actaem Venerol, 58(2):187-188, (1978).
Schlesinger, et al, “Petichial hemorrhages of tfemalate secondary to fellatio.”Oral
Surg Oral Med Oral Pathol 40(3): 376-378, (1975).

Van Wyk “The oral lesion caused by fellatio. Amarénsic Med Pathol 2(3):217-219,
1981.

Bellizzi, et al “Soft palate trauma associated visthatio: case report.” Mil Med
145(11):787-778, 1980.

There is no literature describing any pathognasigas of facial injuries from forced
fellatio.

[Dr.] Peretti specifically mentions that there w0 intra-oral injuries but attributes
the auricular and the injuries to the lips and aotdace to forced fellatio. Computer
literature searches of the National Library of Magke and the National Institutes of
health NCBI of the “pubmed” database reveals nclast linking acts of fellatio to
injuries of the lips, face or ears.

To be sure Branch has trauma to his lips — alixeilly post mortem trauma but the
injury to his ears are grossly disproportional fraght to left. If [Dr.] Peretti is
assuming that a perpetrator grasped the ears atBta force their penis into his mouth,
then the forensic evidence does not support tlhis.ifjury to Branch’s right ear is very

slight compared to the left. There were no recoinded-oral lesions and the puncture



marks on Branch’s nose, lips and cheeks could @atlised by a penis. They had to be

caused by something small and pointed — like anie®th or claws.

There is no damage to the left ear of Moore. Tigessvelling of the lips and small

cuts (see photo ACSE 070). The nose of Moore ism@m/with very small linear

abrasions. There appear to be some very fine dimzdir abrasions behind the left ear.

None of these abrasions are consistent with finggnks or fingernail marks and none

can be attributed to the act of forced fellatio.

Byers has two small abrasions on the helix and tafthis right ear and three very

small puncture marks on the cartilaginous portioithe left ear. The lips of Byers

appear to have cut marks — likely self-bites amate¢hs hemorrhage in the deep

connective tissue of the buccal sulcus anteriorithe upper and lower. Byers too has

markings on the nose and small facial cut marksieNaf these markings can be

attributable to forced fellatio.
The bruises of the lips of Byers and Moore ararfare likely to have occurred from

an impact injury such as a slap or punch than e lbhaen made by an erect peniSed

Exh. Y.)

17. Counsel for the defendants and Mr. Davis w@tety agreed to convene a meeting to
discuss the forensic issues described above. ®eéimy was scheduled for the morning of May
17, 2007, at the Arkansas Crime Lab and Medicahttxar’s office in Jonesboro, Arkansas, at
10:30 a.m. On May 15, 2007, in advance of the mgeMichael Burt, counsel for defendant
Misskelley, on behalf of all three defendants, wratletter to Dr. Peretti that both identified the
experts who would attend on behalf of the deferglant stated the defense’s expert consensus
concerning the post-mortem animal predation the@ygopy of the May 15th letter is attached
as Exhibit KK.

18. The May 17th meeting was attended by forgmathologists DiMaio and Baden and

forensic odontologists Souviron and Wood, Dr. Rerdie state’s pathologist, counsel for both



the state and the three defendants, as well as mdmbers of the prosecutorial and defense
teams. Dr. Peretti began the May'Ifieeting by describing how he proceeded in condgcti

the autopsies of the three victims of the homicid8absequently, the defense experts described
their views concerning the nature and cause ovittens’ injuries, including those such experts
attributed to post-mortem animal predation. DreRelistened to the defense presentation and,
at the conclusion of the meeting, stated that haldvgive further consideration to the defense
experts’ views. Dr. Peretti also stated that held/oeview the medical examiner’s case files
covering the previous ten years to determine whetieeoffice had previously recovered bodies
found submerged in water that might have sufferechal predation, and that such information
would be made available to the defense. In addifiz. Peretti and Mr. Davis agreed to produce
tissue slides containing extracts of tissue froenietims for the review of the defense experts.
(SeeExh. Y.)

19. On June 25, 2007, Mr. Davis wrote a lettatdfiense counsel addressing both the
forensic issues discussed at the May 17th meetidgle ongoing DNA testing of items
recovered from the crime scene and the victimsid®dAs to the former, Mr. Davis provided
information concerning the transmission of the peaa tissue slides. Mr. Davis also stated that
the medical examiner’s office was compiling infotraa from files involving victims found
submerged in water that suffered animal predabopfoduction to the defense teanseéExh.

Y.)

20. On July 10, 2007, counsel for defendant Exchedponded to Mr. Davis’s June 25, 2007
letter. As to the forensic issues raised in theeRbth letter, Echols’s counsel requested that the
crime lab send the tissue slides to Dr. Spitz. iSelialso expressed gratitude for the crime lab’s
willingness to review the agency’s files to detarenwhat, if anything, they disclosed
concerning previous incidents of possible animabtition. Counsel noted the relevance of, and

sought information concerning, any incidents sugggpredation while victims were out of, as



well as submerged under, the water, and expresslyhs information concerning all such
incidents. A copy of the July fQetter as Exhibit LL.

21. Responding to further instructions from Mrvi3adefense counsel transmitted payment
for the victim tissue slides to the Arkansas crlateon July 24, 2007. The crime lab transmitted
the slides to defense expert Werner Spitz on Sdygeiy 2007. (Exh. Y.)

22. In the meantime, counsel for defendant Ectofeluded that, for purposes of the
present filing, it would be useful to seek a finginion from an additional forensic pathologist
concerning the nature and causes of the injuriéisetohree victims in this matter. In early
September, 2007, counsel contacted and retaineddorpathologist Terri Haddix of the
Stanford Medical School faculty and Forensic Analfgciences, Inc., whose curriculam vitae is
attached as Exhibit MM. Counsel provided Dr. Haddith essentially the same background
and case material as had been provided to othensleexperts. Counsel refrained from
disclosing to Dr. Haddix any of the opinions repdrby other defense experts, including the
theory that post-mortem animal predation caused ofafe victims’ injuries. $eeExh. A.)

23. On October 4, 2007, in a further effort tentify specific areas of agreement and/or
disagreement between defendants on the one harti@sthte of Arkansas on the other, counsel
for defendant Echols sent a letter to Dr. Perettirgg forth specific questions concerning his
position on the forensic issues that had been siscliat the May f7meeting. A copy of the
October 4 letter is attached as Exhibit NNSdeExh. Y.)

24. On October 5, 2007, counsel for defendanbEdinansmitted to Dr. Peretti a journal
article on postmortem anal dilation which had beemtified counsel’'s October 4, 2007 letter to
him. (SeeExh. Y.)

25. On October 12, 2007, Dr. Spitz issued a smpehtal report in which he discussed his
review of the tissue slides transmitted to him ept®mber 7, 2007. In that report, Dr. Spitz

determined that evidence disclosed by the slidessceasistent with the post-mortem animal



predation theory the defense experts had previalistpssed with Dr. Peretti. The report states,
inter alia, that:

Subcutaneous hemorrhage was found in Byers 33183 numbered 1 and 17 and
in slide number 2 with no name, labeled: AR Staten€ Lab RC1

Ten (10) microphotographs are enclosed. Thasstnite disruption of tissue,
bacterial growth, early decomposition, and foreigulies of vegetal and possibly some
of insect origin.

The presence of these foreign bodies in the defthe tissues, without evidence of
hemorrhage, indicates that they were introducemtim tissue after death, most likely by
repeated bites by large carnivorous animals, ctergisvith the appearance of the injuries
on the body surface as documented in the postm@tenographs.

(A copy of Dr. Spitz's October I2supplemental report is attached as Exhibit 0O.)

26. On October 22, 2007, Dr. Haddix issued agrimt report on her findings concerning the
victims’ injuries. In that report, Dr. Haddix, 8kthe other defense experts, found that post-
mortem animal predation had been responsible ®w#st majority of the injuries to the skin of
the victims, including the genital mutilation of &topher Byers. Specifically, and among other
things, Dr. Haddix reported that:

a. Each child has evidence of abrasions and siomtsi about the ears as well as
perioral/intraoral injuries. Dr. Peretti opinesathhese injuries are “generally seen in
children forced to perform oral sex” (transcripthBts-Baldwin trial, Bates stamp 1826).

He further acknowledges that these injuries canltré®m a number of other

mechanisms including punches, slaps and obstrucbyerts (e.g. hands, gags). The

injuries in these areas are not in isolation, ftgroin proximity to other injuries. In

consideration of the extensive blunt force injugestained elsewhere on the heads of
these children, | do not think a specific mechanferg. forced oral sex) can be assigned

to any reasonable degree of medical certainty.



b. Anal dilatation is found in all three childtefn some portions of the transcript
this finding is included in the discussion of vaisanjuries. Dr. Peretti acknowledges
that this finding can be entirely attributed to {pesrtem relaxation. Further, he does not
describe evidence of anal injury in any of the pajoreports. Anal dilatation is a
common postmortem finding and, in fact, has beadistl @m. J. Forensic Med. Pathol.
17(4): 289-298, 1996). Venous congestion was alsommon finding in this study.
Accordingly, there is no objective evidence of gmahetration in these cases.

c. Injuries due to a serrated blade in each @rddescribed in the transcripts of Dr.
Peretti’s testimony. The specific injuries incluthe diagonal injury on the right upper
chest of Moore (exhibit 60A Echols-Baldwin trialatgés stamp 1828), an injury on an
extremity of Branch (exhibit 66B Echols-BaldwinattiBates stamp 1836) and associated
with the genital and thigh injuries of Byers (exhib3C Echols-Baldwin trial, Bates
stamp 1847). With regards to the injuries on Maattabuted to a serrated blade, my
first and enduring impression is that these inpin®re likely reflect abrasions produced
by dragging along a roughened surface. The abrasiod contusions are typical of
those | have encountered in people who have stasa@ roughened surface (e.g. motor
vehicle collisions). With regards to Branch’s myjstated to have been a possible
consequence of a serrated blade, | cannot findhiginjury is documented in Dr.
Peretti's report and therefore the location andeshsions of this injury are unknown.
Similarly, | cannot find a description of this patted injury in Dr. Peretti’s report of
Byers’ autopsy. Although | am unable to deternwigch photograph represents exhibit
73C, | cannot find an injury in all of the submdtghotographs from this autopsy that
demonstrate a purported injury of this nature oarByinner thighs.

d. The injuries on Byers’ buttocks, specificalhe “cuts,” photographically appear to
represent abrasions rather than sharp force isjuliehink these injuries are also most

compatible with dragging. In the discussion of pleeianal injuries (exhibit 71.C Echols-



Baldwin trial, Bates stamp 1847), Dr. Peretti ndtes “You have all this bleeding here
in the soft tissues.” Photographically there is canvincing evidence of hemorrhage
into the tissues. An incision in this area (anbds&guent photographic documentation)
would have helped clarify this issue.

e. Sharp force injuries are described in Brantgitdacial area. | think these are
postmortem injuries (possibly attributable to adidepredation), superimposed upon
antemortem injuries. The close-up photographd®ftutting” injuries, which were
described as entering the mouth, show characteriathich are not typical of injuries
produced by a sharp edged implement. Specificdiléedges of the wounds are
irregular and not cleanly incised and tissue brsdge= evident within the depths of some
of the wounds. As these injuries extend into #fiedide of the neck, | would expect to
see some indication of hemorrhage within the amtereck, rather than the described
absence of abnormalities in [quoting Dr. Peretitisopsy report] “[the] soft tissues of the
neck, including strap muscles, thyroid gland amgdavessels . . .”

f. The sharp force injuries of the genital regam thighs in Byers’ autopsy are
remarkably similar in appearance: “. .. exteasivegular punctate gouging type
injuries measuring from 1/8 to _ inch and had ahleppenetration of _to _inch.”
Hemorrhage is noted to be associated with somediull of these injuries. These
injuries also do not have the cleanly incised edbatare typical of injuries inflicted by
a sharp edged implement. Additionally the skinr@umnding this area has a yellow,
bloodless appearance which is typical of postmodbrasions. | believe the genital and
thigh injuries are most compatible with postmortnmal depredation. That these are
postmortem injuries would also account for the abseof blood on the banks of the
creek where it was suggested in the transcriptthiiginjury was inflicted prior to death.

g. Adiagonal injury on Branch’s left thigh wassgribed as a patterned impression

in the autopsy report. In his testimony (EcholdeBan trial, Bates stamp 1839-1840),



Dr. Peretti described this area as a contusioibatéd to an impact with some object.

Again, photographs of this area do not clearly destrate the presence of hemorrhage

and it is not clear why this was not described asrdusion initially. An incision (and

subsequent photographic documentation) would halged clarify this issue.

h. Curiously, Dr. Peretti states in his testim@Bghols-Baldwin trial, Bates stamp

1845) that there are postmortem injuries, howewsris not further pursued either in

direct or cross examination.

A copy of the Dr. Haddix’s October 22, 2007 intereport is attached as Exhibit PP.

27. As of the date of filing the present petitidefense counsel has received no information
from the Arkansas crime lab on past cases involeorpses submerged in water (or any other
information). GeeExh. Y.)

28. As of the date of filing the present petiti@m. Peretti has provided the defense with no
response to the questions on forensic issues ktp counsel for defendant Echols in the letter
to Dr. Peretti sent on October 4, 2008e¢Exh. Y.)

E. The New Scientific Evidence and All the Other Eidence in the Case
Substantially Undermines the Prosecution’s Case Agast Echols

Petitioner will now review the case against hiropto and at trial in light of the DNA test
results, the new forensic evidence, and other tgcebtained evidence supporting his present
claim for relief under § 16-112-201, seq. Conmdeogether, all such evidence would preclude
a reasonable juror from finding petitioner guiltiytbe alleged crimes.

a. Vicki Hutcheson

While Hutcheson'’s testimony was not admitted attia of Echols and Baldwin, given her
important role in focusing suspicion on petitioseon after the murders, it is important to note
that this initial stage of the investigation wake Iso much that followed, based on lies.

In a series of interviews in 2004, Vicky Hutchestated that her testimony about driving to

and attending a satanic “esbat” meeting with Echat Misskelley was a “complete



fabrication.’2l That assertion is supported by the fact thabalyh the police were interrogating
and conducting surveillance of Echols on multipteasions between the discovery of the
victims’ bodies on May 6th and the defendants’sts®n June 3, 1993, the time period when
Hutcheson was cooperating in the police invesugetif Echols, no corroboration of
Hutcheson’s claim of a satanic meeting was offetegither the Misskelley or Echols trial, nor
has there ever been a claim by any other withegdtamien Echols knew how to drive an
automobile or ever had done so.

b. The Misskelley Statement

The Misskelley “confession” should not have affelctiee Echols proceedings because his
statements were not, and could not have been, @dhnitto evidence at petitioner’s trial. As
will be demonstrated below, however, his statememtsgfully served as a crucial
underpinning for the convictions of both Echols &addwin. Therefore their truth or falsity is a
proper subject for petitioner’s actual innocencedssion.

There were at least ten good reasons why a relalsoiirader of fact in 1994 should have
concluded that Misskelley had not witnessed themg murders and thus that his statements to
the police were entirely fabricated:

1. Misskelley, who was borderline mentally reeddnd highly suggestible, initially denied
knowledge of the crimes and was subjected to hofurgerrogation before making his
inculpatory statements. Aware that a reward hauh lodfered for information leading to the
arrest of the killers, Misskelley was told by mserrrogators that he could place himself in the
circle of those attempting to solve the crime.

2. Misskelley made his statement only after he heen told that he had failed a polygraph,

which was not true.

21 SeeTim Hackler, “Complete Fabrication: A crucial wéss says her testimony in the
West Memphis 3 case wasn't true, but a producbbée pressure to get results in the deaths of
three children,’Arkansas Time®ct. 7, 2004, at 12-17. (Exh. QQ.)



3. Misskelley stated that the murders occurradreg in the morning when the boys were
riding their bikes to the school bus, when in foet boys arrived at school and spent the day
there, as did Baldwin, while Echols was at a déstappointment and Misskelly himself was
working on a roofing job that morning.

4. Misskelley stated that the boys were tied Wwitbwn rope in such a way that they could
have run away, when in fact they were hog-tied withir own shoelaces.

5. Misskelley said that Echols had choked orngh@foys to death with a “big old stick,” but
no body showed such an injury.

6. Misskelley said more than one boy had beeommoed by Echols and Baldwin, but none
of the bodies showed any of the injuries that wdhade resulted from such a sexual assault.

7. Misskelley stated that the boys had beenydagthiten with their clothes on, but none of
those clothes had blood on them.

8. Misskelley stated that Baldwin called him abn to report the murders, which was
indisputably untrue.

9. Misskelley only moved the time of the murdirshe evening after Detective Ridge told
him that Misskelley had earlier stated they ocaiae8:00 p.m., but in fact Misskelley had
made no such prior statement.

10. Misskelley offered no explanation of how &ismthat he came to be in the presence of
Baldwin and Echols in the evening, when plainlyhlad not been with them at all earlier that
day.

In addition, Misskelley’s statements must be rareied in light of the new forensic
findings. The Arkansas Supreme Court’s statemettihsskelley’s’statementsvere obtained
in a question and answer format rather than a thagrform” is a reference to the fact that
Misskelley did not supply his interrogators with chudetailed information on his own; rather, he

simply agreed to the factual propositions they psmal.



Early in his statement, Misskelley said that tiwims were hit before Misskelley left. Later
he mentioned that Echols and Baldwin were “screwiggm and stuff, cutting them and stuff,”
so he ran off. Misskelley had made no referencekoife in his statement prior to being asked
by Detective Ridge: “Who had a knife?” Misskelléyet responded that Baldwin didd.{

Later, after Misskelley had said one boy was cuthenface, Ridge, in an apparent attempt to get
information on the Byers’ genital injuries, told $dkelley that another boy was cut and asked
where. After Misskelley stated “at the bottom,tBeé suggested the “groin area,” to which
Misskelley made no reply. Finally, Ridge asked $Waley if he “knows where his penis is,”

and Misskelley agreed “that’s where he was cutlatwas Detective Gitchell, not Misskelley,

who then supplied the name of Byers for the bondpeut. (d.)

Misskelley himself never volunteered that he heehsByers being cut with a knife in his
genital area. He did not do so for two reasonditienot witness the murders; and if he had, he
would not have seen Byers being cut in that mahwpdnis killer because it never happened. He
did not see Echols and Baldwin “screwing” the witdj because as Peretti testified and the DNA
results confirm, the physical evidence that absbjuwould have been present had the victims
been sodomized simply does not exist. Ratherasdliegards, as is true of the rest of his
statement, Misskelley told his interrogators net tituth, but what they wanted to hear.

Additionally, Gitchell and Ridge persisted integading Misskelley after he denied
knowledge of the crimes and satanic activities bsedhey had been told by Vicky Hutcheson
that Misskelley had taken her to an “esbat.” Hesdn has since admitted that claim was a
“total fabrication.”

Echols would never had been arrested or proseautéds case but for Misskelley’s
statements. In the wake of the new DNA and foreesidence, no reasonable person would
give any credit to those statements today.

C. The Knife In The Lake



In his testimony, Doctor Peretti never suggestedl tiine serrated lake knife (State’s 77) was
the instrument that caused any of the injuriesesatt by the three victims; indeed, he made clear
that no such inference could rationally be dravemfithe physical condition of the bodies. The
real “evidence” concerning the knife in the lakeneanot from the witness stand but from the
mouths of prosecutors in closing argument. TheaAslas Supreme Court refers to this portion
of prosecutor Fogelman’s argument thusly:
The prosecuting attorney made one cut in a grapefin the serrated
knife that the State recovered from behind Baldswiesidence, and then
made another cut with the knife that defense cdumgdied was used to
cut the victims. The second knife had a reguladdr The prosecuting
attorney compared the cuts in arguing that the @utByers were like
those made by the knife the State had introduced.

Echols | 936 S.W.2d at 974.

The opinion greatly understates what in fact oszur When it became apparent that
Fogelman was going to use a grapefruit as pam experiment in closing, the defense objected
that the demonstration was not in evidence, thaag neither scientific nor reliable, and that it
would have to be admitted “under [the] Rule 700eset (EBRT 2536-373325-26) Fogelman
replied: “It's not an experiment. It's not evendance.” (EBRT 25373326) Fogelman then
stated: “I'm just going to show the types of mattat this knife makes and that knife makes.
That's all.” The Court overruled the defense ofiget (EBRT 25383327)

Fogelman then referred to photographs of markStms Byers, but not by number. He
said that they show “like a dash where it's cut, open space, cut and an open space.” He then
took State’s [exhibit] 77, the lake knife, and tagghe grapefruit with it, then stated “if you look
closely you can see it leaves a cut and an oparespat and an open space.” (EBRT 2539,
3328)

Fogelman then took up a photo (Exh. 73C) showifrgratal view of Byers’ groin (although

the penis area is cropped out). Fogelman poimtéet area circled by Peretti on the upper right

thigh just to the right of the missing scrotum araded that it showed “dash, dash, dash, dash.”



(EBRT 2539,3328) He laid State’s 77, the lake knife, diagonaltythe right thigh in the photo
and said it matches “practically perfectly,” buéthadmitted that the picture was not to scale and
“not a one to one.”ld.) Nonetheless, Fogelman argued that the jurydcget a ruler and

measure the spaces on State’s 77 and “get a ad&rthere” and “you’re going to find that in
between each of these blades is a quarter inchtherolade itself is 3/16th” (EBRT 2548329,
facts plainly not in evidence. The prosecutor ttoda the jury to get a piece of paper and, on the
scale in the picture, “go three-sixteenths andatgu, and where your three-sixteenths are make
a straight line, just like this would be,” refemito the blade on State’s 7Td.{

Fogelman conceded that the wounds did not exawltgh the blade pattern, but attributed
that to the curvature of the leg: “If you think adt it's rounded, this stripe around the surface
— the ones on the end are going only to have gartotade.” With that, Fogelman stated that “if
you lay it (it is not clear whether the “it” refex to the knife or to the piece of paper he urged
them to fashion from the scale in the picture)lmse two large cuts and you're going to find
that they match. They fit. This is one example @ivlthis knife matches — not just a little bit,
but so much more than that knife or any other sedranife. | submit the proof shows that knife
caused it. . . | submit the proof — the circumttdrevidence shows that this knife — State’s
Exhibit Seventy Seven — caused those injuries tigérte,” indicating the right thigh wounds on
the picture. Id.)

In the final portion of closing argument by proster Davis, he made an argument that he
conceded had not been made by Fogelman conceh@rgptirce of the wounds on the thighs of
Chris Byers. Davis argued that State’s 77 hasawbng surfaces: “It's got one here and it's
got this serrated portion back there.” (EBRT 2634)3) He then argued that the theory that
“when this surface [assumably the non-serrated @deeing used to remove the genitals and the
knife is worked in and they’re trying to remove tenitals, this back surface [assumably the

serrated side] is what’s going to be coming in aontvith the inside of the thighs and the back



of the buttocks,”ifl.), thereby asserting that Byers’ injuries in thsmations were due to State’s
77 and no other instrument.

By conducting his experiment with an object thewer had been admitted in evidence or
discussed in testimony, Fogelman necessarily valifdrehis personal knowledge for the
proposition that knife marks made on a human baalyle replicated on a grapefruit. Had that
proposition been advanced during the taking of@&we, it would have been proven absolutely
false. As Professor Wood has noted: “The diffeeeincdamage inflicted by a knife to these two
substrates are as different as chalk and cheese.”

Both prosecutors Fogelman and Davis advancesing a series of propositions —
measurements of spaces on knives and of injury sramkhe bodies, what would happen if the
jurors took rulers into the jury room and measufedgs, what marks State’s 77 made on the
buttocks of Byers while being used to remove tstickes — that were not supported by the
testimony of Doctor Peretti or any other witneBsirthermore, by claiming to know what facts
the jurors would discover if they performed certaxperiments with the photographs and a ruler
in the jury room, the prosecutors were informing jiry that they had performed these
experiments and knew the correct outcomes, theybbating the need for the jury to even
bother to conduct the experiments themselves.

No case better illustrates than this one theavisdf the constitutional rule that a factual
proposition based on a prosecutor’s claim of pekknowledge and hence not subjected to the
test of confrontation and cross-examination maybeoargued in closing. The grapefruit
experiment was wholly improper, and it convinced jry to convict and sentence petitioner to
death based on assertions proven utterly untrubebforensic evidence of animal predation.
Any reasonable juror who heard the new forensidenge would reject the
prosecution’s”grapefruit” argument in its entirety.

0 d. The Michael Carson Testimony



When the testimony of a jailhouse informant concgy@m conversation he had with a
defendant is supported by a surreptitious taperdawg of the conversation or leads to the
unearthing of other evidence that objectively cbomates the informant, such testimony plainly
is reliable.

But when such a informant comes forward afterlagieof publicity concerning a notorious
crime; when he claims to have heard had a confessi@il by an accused whom the informant
just met; when that defendant has confessed tmeelse; when the informant failed to report
the confession until months later; and when evangtthe informant claims to have learned
from the accused has been reported in the medigtdstimony is inherently unworthy of belief.
Such “snitch” testimony from persons who themseb@sdishonest criminals is so often false
that no prosecutor can ever have any confidendenthwill not suborn perjury by putting the
informant on the stand.

Michael Carson’s testimony perfectly illustrathe ethical pitfalls which invariably
accompany calling an uncorroborated jailhouse mémt. In a case where two men’s lives were
at stake, Carson manufactured the most horrildeid@ginable about Jason Baldwin, a teenager
who, unlike Carson, had never committed a seriomsec Baldwin never confessed to Carson
the unspeakable deeds described by Carson on titeswistand because those events never
happened; the terrible genital injuries sufferedChyis Byers were not inflicted by a human
agency. No reasonable juror who heard the neweati would credit a word of Carson’s
testimony.

] e. The Dale Griffis Testimony

For Griffis’ testimony regarding the “trappings @aécultism” to have any meaningful weight,
there would have to be some reliable data thatgmreatanic killings have been committed near
pagan holidays and when there was a full moorhatrguch killings typically involve the
sacrifice of young children, or three victims, atims who are eight years old, or that murders

are often done near water for a baptism-type oité¢hat such killings involve the display of the



victims’ genitals, the removal of testicles, or #tering of blood for future services in which the
killers would drink the blood or bathe in it. Agifis’ cross-examination demonstrated,
however, there are no documented satanic murdest/ing three eight year old victims, or the
removal of testicles, or the removal of blood fathing and drinking; thus these factors could
not possibly support a valid expert opinion tha&ytindicate a satanically motivated crime as
opposed to randomness, simple sadism, or sexuansern.

Of paramount importance, Griffis’ opinion as te tatanic nature of the charged crimes
rested on Carson’s testimony that Baldwin drankrBylelood and put the victim’s testes in his
mouth, testimony now conclusively exposed as aragebus lie by the new forensic evidence.
Griffis’ contention that a left-side facial wouna &ranch was indicative of satanic motivation
was nonsense when he offered it, but it is allioee ridiculous in the light of the fact that
Branch'’s facial injuries resulted from animal precia.

Additionally, the “university” from which Griffigeceived his “Masters” and “Ph.D.,” has
been shut down by the state of California as adin&nt diploma mill. Columbia Pacific
University v. Miller Cal. Court of Appeal, First Appellate Districtage no. A087833 (July 7,
2000).¥2 That the testimony of an utter charlatan like f&rifvas offered to the jury as a basis
for executing a human being is one of the most lipgaspects of this deeply disturbing case.
No reasonable juror would now believe Griffis today

] f. Bryn Ridge

The argument that in his pre-arrest interview MRilge, Echols had knowledge of Byers’

genital injuries that a member of public would hate possessed was specious at the time it was

advanced in 1993. Itis all the more so in lighthe fact that those injuries were not inflicted b

22 In a suit brought by the State of California tonpel Columbia Pacific University to
close,

CaliforniaDeputy Attorney General Asher Rubin called the egppondence school “a diploma
mill which has been preying on California consunfersoo many years" and "a consumer
fraud, a complete scam.” The suit also referre@dtumbia Pacific University as a “phony
operation” offering “totally worthless [degreegp.enrich its unprincipled promoters.”



the perpetrator or perpetrators of the crime. Ridoge contention would not now be credited by
any reasonable juror.
] g. The Hollingsworths

Recent investigation has established that Antramd/Narlene Hollingsworth had substantial
motivation to provide the prosecution with helpfestimony beyond Narlene’s interest in
shielding her nephew L.G. Hollingsworth from prasgen. Anthony had pled guilty in
Crittendon County Circuit Court- Second Divisionli@91 to the crime of sexually abusing his
younger sister Mary, who was eight years old atithe. (CR-91-457.) Anthony had been
placed on a ten year probation at the time, angl Was on probation when he came forward to
testify against petitioner. John Fogelman was tiosgrutor in Anthony’s caseS¢eExh. X.)

Narlene was also facing charges when she firsedamvard to the authorities on May 10,
1993, with her story of seeing Domini Teer andtmeter on the night of May 5th. She
mentioned in her testimony that she had had a ‘kytearlier that day, but not the fact that she
had been cited following the accident for “Follogrimoo Closely- Accident Involved.”
(Municipal Court of West Memphis No. C-93-3429)heSled no contest to that charge on June
7th, following petitioner’s arrest, and the finesnsuspended.SeeExh. X.)

As noted above, the testimony of the Hollingswenttas greeted by the entire courtroom
with laughter, but the prosecutor implored the jaro take the Hollingsworths seriously. No
reasonable juror would do so today.

] h. The Ballpark Girls

Donna Medford, mother of Jodie Medford, has swaarna declaration filed in support of

this petition (Exh. RR), which states:
| am informed and believe that during the 1994, tnay daughter testified
that she had attended a softball game in West MeamphArkansas, in
May of 1993, and that at that time she heard Dafa@ols state that he

had killed three little boys and that before haéar himself in he would
kill two others. . .



| presently recall that | learned of the statenveimén | was driving home
with Jodee, Jackie (another of my daughters), Ka&rdrix (my niece),
and another girl, Christy Van Vickle. Jodee artkot described the
statement to me at that time.

When | heard the description of Mr. Echols’s stagatrduring the drive, |
told the girls to forget about it. | recall thatthe time, | did not believe it
possible that Damien was actually confessing tactimee in front of so
many people, but was instead simply trying to daét@ntion to himself.
It was for that reason that | did not report thdsgstatement to anyone
else until I learned from television reports that Echols had been
arrested.

Mrs. Medford’s conclusion is the correct one. \évar Damien Echols may or may not
have said at a softball game in late May of 199@8ponse to whatever taunts others
may directed at him, at most he was acting in aétmavado or, as Mrs. Medford
states, “simply trying to draw attention to himselConsidering all of the evidence
now available, no reasonable juror would conclue after withstanding many
hours of grilling by Detective Ridge on May 10tlgHéls shouted out a confession to
a crowd at a ball game three weeks later. I. The Fibers
Evidence

The fact that the clothes of two victims had fibensthem that could have come from any

number of garments sold at Wal-mart had little @pnobative value in this case. The
prosecution hypothesized that a child-size shuhébat Echols’ home, which he never could
have worn or did wear, might have produced a fibat was transferred from the shirt to Echols
and then to the clothing of a victim. If the fibeas transferred from someone’s small shirt to
the victim, as opposed to being picked up fromvtlager of the drainage ditch where the victims
were found, it was far more likely to have beemsfarred to the victim’s clothing from one of
his playmates on that or previous days. Compareke powerful exculpatory impact of the

new DNA evidence, the fiber evidence is meaningless

J. The Fingerprint Evidence



In a recent interview with thé/est Memphis Police Department, Tony Anderson, the
fingerprint expert on the crime scene when thamstbodies were discovered, confirmed facts
not apparent from the trial record: namely, thataforementioned print found at the scene was
within five to ten feet of where the first body wasated, and that it was at an angle that made
clear it had been left by someone who had beelneiméter. Anderson compared the print to
Echols, Misskelley, and Baldwin, as well as eveslige officer at the scene, and found no
match. GeeExh. Y.) Like the newly discovered DNA evidenteat fact is powerful
circumstantial evidence that someone other thathtlee accused defendants committed the
charged murders.

K. Alibi

In 1993, soon after petitioner Echols was arrestednifer Bearden gave authorities a
statement to the effect that, as petitioner Ecants his mother testified at trial, Bearden spoke to
Echols on the night of May 5, 1993 by telephon@eefExh. O.) Domini Teer did the same.
(SeeExh. J.)

In 2004, Bearden swore out an affidavit conceriregevents of May 5, 1993SéeExh.

SS.) She stated that: “This case has made a Ipigegsion on me. It influenced me to become a
criminology major in college. | have thought addout the period in question because it was
just an extraordinary time period.” Bearden goesoostate that she spoke to Echols that evening
for at least a half an hour, beginning about 9:30. mnd ending around 10:00 p.nid.)

As an adult who majored in criminology, Beardemh#& point in her life certainly has no
motive to provide false assistance in any way peraon who could have murdered three
children. Comparé&louse, 547 U.S. at 552 (New evidence came from witnegs#s‘no
evident motive to lie”). Her assertion that petigo was at home at between 9:30 and 10:00 p.m.
on May 5, 1993, is simply far more credible tha@m &lyewitness testimony of the

Hollingsworths, who by the prosecution’s own acdaemed in their claim to have seen Domini



Teer, with whom they claimed a family relationshwglking near the crime scene on that
evening.
l. John Douglas
John Douglas is the former FBI Unit Chief of tiwéstigative Support Unit of the National

Center for the Analysis of Violent Crime (“NCAVC™yhich he served in and headed for 25
years between 1970 and 199%eéExh. TT.) He is probably the country’s leadinget in
criminal investigative analysis, and has perforraadnalysis of these charged murde&eg(
Exh. UU.) Every word of that study merits carefohsideration, but the final conclusions are
stated here for the Court’s convenience:

The offender acted alone and was familiar withwiecems and the

geographical area. He will in fact have a violeistdry in his past and

future. The offender was not a teenager at the ¢itbe homicides. The

crime demonstrated criminal sophistication and kedge not observed

in previous and very rare cases in which teens sabgects in multiple

homicides (i.e., school shootings) There was ndexnade at the scene or in

the way that the victims were murdered that this s@me Satanic-related

type of crime. This was a personal cause drivanewith the victims

dying from a combination of blunt force trauma wdsirand drowning.

What was believed at the time to be some type tdrgaritualistic

mutilation upon victims we know from forensic exygewas in fact caused

as a result of animal predation.
(Exh. UU at 18-19.)

m. Conclusion
Were he tried today, petitioner would meet thecjeay of a Dale Griffis, the perjury of a

Michael Carson, the falsity of the grapefruit expemt, and the biased and mistaken eyewitness
testimony of the Hollingsworths with the hard scierof DNA and forensic pathology, with
other highly persuasive expert testimony, and widdible witnesses as to petitioner’s alibi.
Even more than ikouse the evidentiary showing offered herein completetdermines the

state’s evidence and convincingly points in thection of alternative suspects. Every

reasonable juror hearing Echol's new evidence wdoladbt his guilt; indeed, any such juror



could be confident of his innocence. Petitiones m@re than satisfied the standard for relief set
forth in Arkansas’ new scientific evidence statutes, Ark. Code § 16-112-20&t seq
[II. EXTENSIVE EVIDENCE OF JUROR BIAS AND MISCONDUC T, INCLUDING

IMPROPER CONSIDERATION OF THE MISSKELLEY CONFESSION , FATALLY

UNDERMINES THE RELIABILITY OF THE JURY’S VERDICTS A ND IMPLIED

FINDINGS IN SUPPORT THEREOF

A. Introduction

By its terms, the state’s “new scientific evidehsgtutes require a criminal defendant to
overcome the presumption of reliability and legaoy that, as a matter of law, attaches to the
verdict and related judgment he or she seeks aclkattBecause that is so, the “record evidence”
that this Court is entitled to review under thosgges (and under the analogous standard
articulated irHousg necessarily includes evidence that underminestegrity of the jury
findings on which the verdict and judgment weredoasThus, even were it so inclined, this
Court should give no deference to the original’mimplied “rejection” of Echol’s testimony
and claims of innocence if Echols can show thafjuhedid not fairly assess his testimony and
other defense evidence in the first instance. Bamakes that showing here.

/1
/1
B. Relevant Facts
1. The Echols Jury Selection

Jury selection in the trial of Echols and Baldwegan on February 22, 1994 and was
conducted at the same time the media was repdhagontroversy over Misskelley’s potential
status as a witness against Echols and Baldwie Cdurt began its voir dire of prospective
jurors by acknowledging the threat to a fair tpaked by the enormous media attention the case

had received: “This is one of those cases wherethbeen a great deal of media attention to it,

and it's evident here today that there will a gréedl more.” (VDRT at 328 The Court

23 “VDRT” refers to the Reporter’s Transcript of teehols-Baldwin voir dire.



observed that: “Oftentimes the slant or the spat’'shput on the news article will influence you,
where had you been in court and heard it all, yoghtrhave had a totally different perspective
of it. So the spin that's sometimes put on newsest will affect your mind. So you should only
allow your judgment to be affected by what you hiaahe courtroom.” (VDRT 3-42%

Later during voir dire, the prosecutor made tHB®¥Wing remarks to prospective jurors about
the press environment surrounding the trial: “X@useen all the cameras out here, and you
know this case is described as a high profile adinattention. You've seen all the camera
people. | don’t know if you’'ve seen how they rute llittle packs of wolves out there.”
“Because of the high interest in the area, theesthe nation, we felt like it would be appropriate
to have cameras in the courtroom to record thegaaiogs rather than have 'em outside the
courtroom and hundreds of ‘em just hovering aroemerybody that goes in and out. We felt
like it would be simpler just to let ‘em have accesd you’'d have less of that shark feeding
atmosphere outside the courthouse.” (VDRT 219)220.

On the morning of February 23rd, the Court plaeigdhteen prospective jurors in the jury
box and began substantive questioning on voir JiDRT 8-9.) Immediately it became
evident that the pervasive publicity the case leaeived in Jonesboro would pose a threat to the
defendants’ right to be judged only on the basigefevidence received in court. All jurors
indicated that they were aware of at least “sorferination” about the case. (VDRT 128)

The jury selection process that followed demonsttdhat media exposure had created a broad
and deep prejudgement among prospective jurorshibatefendants were guilty. While

numerous jurors were excused for cause, their rsgsoto questions often exposed those

24 The court later stated: “I'm sure everybody heesdror heard or seen something about it.
You would be an unusual person if you hadn’'t.” ®D455.)
25 The following day, the Court stated: “This casesaurse, has been the subject of

endless attention, and it is probably going to it for many weeks after this trial is
concluded. | know all of you indicated yesterdagttyou had at least heard about the case, and |
would be amazed if you had not.” (VDRT 269-70.)



remaining to prejudicial information, and someludde selected to serve had expressed a belief
in the defendants’ guilt.

In response to the Court’s threshold questiom aghiether prospective jurors could award
the defendants the presumption of innocence, aoe guickly volunteered that he had “a very
strong opinion formed.” (VDRT 16.) In the preseméea courtroom filled with venire persons,
including those later selected to serve on the, gasspective juror Sharp announced that he
remembered that “the detective in West Memphis niael@news — made the announcement to
the press” and “the confidence that he made hierstent with pretty well has been rooted in my
memory.” (VDRT 18.) Sharp assured the court Heatould not put that information aside and
decide the case on the evidence introduced in candtwas therefore excused. (VDRT 17-18.)
Prospective Juror Harthorn was excused at the samdor having “strong convictions” that
could not be set aside. (VDRT 18.)

The Court then began individualized questioninghambers of small groups of three or four
prospective jurors. Juror ORBwho was in the first group, stated that she haachéan awful
lot” about the case through thenesboro SurtheArkansas Democratnd television 7 and 8,
reading articles on a daily basis. (VDRT 35, 49-5luror One listened as prospective juror Tate
was excused because Tate had an opinion of thad#efes’ guilt because what she had read was
“gonna stick in my mind.” (VDRT 52.) Juror One thstated that “anyone under these
circumstances would form an opinion,” and that Ishe formed an opinion the defendants were
guilty, but “I don't feel like my opinion is totallfixed. | feel like I can listen to the evidence”
and set aside her previously formed opinion oftgiV/DRT 52.)

During voir dire of the next two small groups @ire persons, none of whom served on the
jury, those questioned made statements to theteffat (1) all the evidence they had heard of

was “stacked against” Baldwin; (2) that part of wtieey had heard on television and read was

26 In an effort to preserve privacy, jurors are idiged in this memorandum by the numbers
assigned them by the trial court. Affidavits conirgg their names are being filed under seal.



“in relationship to another trial of another defantin this matter,” (VDRT 133); (3) that “if you
just watch the news or read the news and watctetéeision, they to me portray people as
guilty,” (VDRT 160); (4) that one prospective juroad “feelings [that] evidently they're guilty.
All — everything you read in the newspapers and, koow,” (VDRT 162); (5) that another
prospective juror had an unchangeable opinion lsecédwelieve | have seen too much of it on
television and read it in the paper to do that beed have seen it all and read it all,” (VDRT
175); and (6) yet another juror stated that theiengzhded to make the defendants look guilty
and that she could not judge the defendants sebatmcause of what she had read linking them
together. (VDRT 189, 195, 200-01.)

On the following day, February B40ne prospective juror, questioned in privatetan t
subject, stated that she had heard from her ptstbEchols had changed his name to Damien
because that name means Satan. (VDRT 234-36.)jufidremaintained that she believed she
could afford Echols the presumption of innoceneg,Mowthing had changed her opinion that he
was evil. (VDRT 237.) She was excused.

Juror Two stated that she had received informatiothe case from “good old television and
newspaper,” later stating “they do publicize itraaj deal. | read the headlines. | won't deny it. |
do read the headlines, and | listen to the neWgDRT 223, 245.) Juror Three got her
information about the case from “people in thea#fmainly;” she also read newspaper
headlines. (VDRT 292.)

Juror Four, who would serve as the jury foreméates he read three newspapers; that he
knew the Misskelley trial had been going on; arat tHl think you probably should’ve had this
trial — you moved it to here. You probably shoué/é moved it to another state if you wanted
to get — | mean this is still too close.” (VDRT2Y Juror Four’'s opinion was formulated based
on “just what you hear in the paper. | think tlag@er assumes they're guilty.” (VDRT 292.)

Juror Four then asked of the prosecutor, who hadribed the atmosphere as one of a media



circus, whether the publicity would get worse; pinesecutor replied: “I don't know exactly how
it can get worse, but it possibly could.” (VDRTP

Juror Four was aware that photographers had faik&ures of jurors at Misskelley’s trial in
Corning “and they splashed ‘em in this paper.” ®D299.) In a critical exchange with
defense counsel, Juror Four acknowledged that & ki the verdict in the Misskelley case, but
stated “I don’t know anything—I couldn’t tell youmgthing about Misskelley except that |
understand that he was convicted of something] andldn’t even tell you of what.” (VDRT
307.) He then stated of his reaction to the Mikskeverdict: “My feeling was that if they were
tried on the ten o’clock news and guilty, then Hhatstatement of it that was confirmed.” He
then stated that the earlier trial did not give hamy feelings about the trial that was next.”
(VDRT 308.) Juror Four then asked whether theenBramien was itself Satanic. (VDRT 316.)
Juror Four did not disclose that he had any knogdeaf the existence or contents of the
Misskelley statement.

Juror Five acknowledged that she receivedltimesboro Suavery day and had read “all
about” the case regularly until she received her summons at the end of the Misskelley trial.
Her feeling was that she was leaning to believireg the defendants had probably committed the
crime, and nothing had yet changed that feelinDRT 337-39.) What had led her to believe
the defendants were guilty was “a law enforceméiites who said that he felt like it was a
pretty well open and shut case, you know, that tie/enough evidence”; nonetheless, she
believed that she could begin the trial believing tefendants were innocent. (VDRT 337-39.)

Jurors Six, Seven, and Eight were voir dired Wiglissa Bruno, who was not chosen as a
juror. Juror Eight got his information on the césam theJonesboro Suand from people
around him. (VDRT 357, 366.) Juror Six receivadrsinformation from newspapers,
television and gossip. (VDRT 358.) In the pregeotthe three who would later serve as jurors,
Bruno, who was not selected as a juror, statedo@ple never talked that defendants are

innocent; “everyone just talked like they were guil (VDRT 368.) Juror Six’s friends talked



about the case and “of course, they felt like theye guilty,” although Juror Six thought that the
defendants were innocent until proven guilty. (VD869.) Juror Six did not state that she had
been aware that Miskelley had confessed to cormgithe same offenses for which Echols and
Baldwin were being tried.

Juror Seven stated that she wasn’t sure whetleecalid keep the defendants separated.
(VDRT 380.) When asked where she heard aboutabe, duror Seven replied in part: “I don’t
actually read the papers and watch the news thet btit |1 did hear, you know, from the
beginning. | haven't kept up with it that closely(WVDRT 358.) She later added: “I haven't read
the paper very much. | don'’t really have time. anMhl work we don’'t have time to talk about
anything.” (VDRT 367.) When asked about her “gahéeling” about who committed this
crime, Juror Seven replied “I don’t have any feglabout who committed it.” (VDRT 367.)
Juror Seven did not state that she was awaredhat Misskelley had confessed to, and had
been convicted of, the same charges Echols andvidaldere facing.

Juror Nine was questioned in the presence of Md8dé€rs and Ron Bennett both of whom,
before being excused, stated that they had retekinewspaper that witchcraft was involved in
the case. (VDRT 411-12.) Bennett stated he haddd an opinion from the media that “they
did it.” (VDRT 413.) Juror Nine himself acknowlgeld that his biological father was a police
commissioner in Helena, Arkansas, but further dtehtat he had not talked to his father about
this case. (VDRT 436.)

The final three jurors were selected on Febru&tin.2 Juror Eleven had heard the original
television accounts about the case, but had hedrohuch more until very recently when the
“last trial” occurred. (VDRT 510.) Juror Ten ®dtthat it “seems the general opinion is that
everybody thinks they're guilty,” although he beke everyone was innocent until proven
guilty.” (VDRT 510.) The final juror, Juror Twedy stated that she had gotten her news

concerning the case from newspaper and televisiooumts. (VDRT 528.)



Later, at the close of the evidence and just poanstructions, the Court would poll the
jurors on the issue of whether they have “reachthwespaper, watched the TV, or listened to the
radio, or through any other source, have gainedoatside information from those sources or
any other about this case?” The jurors answered “fihe Court then asked whether the jury
had followed the admonishment of the court as “bsdtumanly possible,” and was told “yes.”
(EBRT 24783267)

2. Information on The Extrajudicial Information Rec eived by The
Jury

Juror Four was elected the foreman of the Echiis j On October 8, 2004, during an
interview in Jonesboro with two attorneys repregnEchols?” he stated that around the time
he was called as a juror, he was aware that Jelsssielley had been brought to the Craighead
County Courthouse and had been offered a sentedcetion to 40 years if he testified against
Baldwin and Echols. Prior to trial, Juror Four Heghrd that Misskelley made a confession to
authorities implicating Baldwin and Echols, statthgt the three victims had been hogtied, that
they were castrated, and that Echols and Baldwidnnhede Misskelley chase the victims down
and catch them. Misskelley continued to be a factduror Four’'s mind throughout the trial.

Juror Four was the juror who suggested using ‘drtsh on large sheets of paper to organize
and analyze the evidence during deliberations, kvisia common tool used in decision-making.
He personally wrote down the issues in the appatgicolumn.

In Juror Four’s opinion, the jury could not igndhe Misskelley confession despite the
court’s instructions to do so. The Misskelley cgs#ion was published in the newspapers. It

played a “large part” in his decision of the caffavas a “known event.”

27 The summary of Juror Four’s admission is baseBxribits VV and WW, the affidavits
of attorneys Theresa Gibbons and Deborah Salliddisaffidavits mentioning jurors names are
being filed under seal.



Juror Four has stated that the other evidencesigachols and Baldwin was scanty. Unlike
Manson or a thousand other cases, without the Mileskevidence, it was extremely
circumstantial.

Juror Four had been contacted numerous times giedeial by reporters, news people,
lawyers and various groups who have asked him tanzent on the trial. Juror Four had never
granted an interview prior to being contacted addyr, October 8, 2004, by attorneys for
Echols.

On June 7, 2004, Juror Seven signed a notarizethat describing aspects of her
participation in petitioner’s trial. (Exh. XX.) & stated under oath that before serving on the
jury, she knew about the earlier trial of Jessigedlelley in Corning in which Misskelley had
been found guilty; she believed she also knewhbdiad confessed to the crime.

Juror Seven kept a set of “good notes” both duttegtrial and deliberations. She provided a
copy of those notes, which had not been alteréahvistigator Tom Quinn, and they are attached
to her affidavit.

According to Juror Seven, Juror Four put informatiown on some large sheets of paper in
the jury room. Juror Seven'’s affidavit states: ‘®kilwe discussed the case, we discussed each of
the two defendants. We placed items on the proorsae of the large sheets that were used in
the jury room.” Juror Seven copied into her notebkart that duplicated the items written on the
large sheets of paper the jurors used to list eaide@uring deliberations. The penultimate item
on the “con’ side as to Echols reads as followsssie Misskelley Test. Led to Arrest.” As to
Baldwin, the third item from the bottom of the “¢dist reads: “J. Misk. State.” Juror Seven’s
affidavit states: “That was my shorthand for “Jeddisskelley Statement.” Juror Seven’s
affidavit further states: “As far as | recall wehair heard testimony about, or discussed during
jury deliberations, all of the subjects and mattkeg are reflected in my notes.”

In her affidavit of June 8, 2004, Juror Six statéanade it clear prior to being seated as a

juror that | knew about the Jessie Misskelley ¢aseugh the newspaper and having seen stories



about him and his case on television.” (Exh. YShe continued, “I was aware that Misskelley
had confessed to the police.”
Juror Six further stated: “l recall that many d#lyat testimony was presented during the
trial, we jurors would talk to one another in theyjroom using our notes to help us understand
what was going on. We all read from our notesatcheother at the end of the day, or in the
mornings. We did this in the jury room where wéhgaed during breaks in the trial, and
whenever we were excluded from the courtroom dusstees discussed outside of our hearing.”
The affidavit of juror Six continues:
My recollection of this process of daily reviewingr notes with one
another is that it permitted us to assess whetkenad missed something,
or did not write down a matter of significance aigrihe course of the
testimony. | recall reading to other jurors frorg notes, and it was clear
to me that certain other jurors had missed mathatsl had noted. | found
that this process helped me to better understanduidence at trial..
As a result of this daily process of observing w#ses and reviewing
notes and daily discussions with my fellow jur@asd based on my view
of the evidence as | was hearing it in court, iswwkear to me even before
the deliberations that the defendants were guilty.

(Exh. YY.)

Juror Six further stated that: “during the cowséhe jury deliberations, | believe that Juror
Four, the foreman, wrote notes on large piecesapépstating the pros and cons under the name
of each defendant, and under the names of eachssgithat we considered to be a key witness.
We did this by going over our notes, and discussimgviews about the case.”

Juror Nine stated in his interview with investgaTom Quinn, conducted January 8, 2004,
that when after being selected as a juror he caletather, a police commissioner, Juror Nine
learned that his father had heard about the cdsehwad wide media attention. (Exh. ZZ.)
When Juror Nine told his father that he was gombé a juror, his father “started spitting out the
details.”

Juror Nine stated that his jury experience “spaldke hell” out of him, and that he “never

felt so scared.” He couldn’t sleep at night arelt“he could hear noises outside and would look



out the window.” His fear was the result of thi @& those kids being part of a cult, and
looking into the audience and seeing the victimisifies and the families of the accused. The
accused had their families there as well as friesdisie dressed in black with straight black hair
and cult symbols. Juror 9 didn’t know who was what he was concerned that if they voted for
guilt, some of those people who were free on treesmight seek revenge and kill him.
Although he was never personally threatened, hehal something could happen to him.
“[S]ince the kids on trial were not afraid to kjjuror Nine] thought, maybe they had friends or
were part of a cult that was capable of killind.ater in the interview, Juror Nine said that he
remembered seeing a girl in the gallery with bllggtick, black hair, the gothic look. When he
looked into the gallery, where Echols’ people waiténg, he saw those kinds of people and
thought, ‘They're going to kill me.”

Juror Nine’s father was afraid for his son’s safethe father and a friend came to Jonesboro
at the end of the trial and sneaked Juror Ninglwmuback of the courthouse. Although Juror
Nine did not remember a juror getting a threatrythe trial, he commented, “Maybe there was
and maybe that’s why my father came up.” The fasheiend had a shotgun concealed under a
newspaper, and they made Juror Nine lie on the fiothe backseat of a car and whisked him
away. (Exh. zZz.)

The written lists of “pros” and “cons” as to Ech@nd Baldwin drawn up by the jury during
deliberations have been retained in evidence lscil®mng with the other exhibits in the case.
Photographs of those written lists are submitteBxsbit AAA.28 The items on those original
lists appear to match the items listed in Jurore8&vnotes, except that the written references to
the Misskelley statement on both the Echols and\Bial list have been blacked out by someone.

C. The Verdicts against Echols Merit No Deference &ause They Rest
On Information Deemed Unreliable as a Matter of Law

28 The authentication of these photos can be fonrgkhibit A.



In a trio of opinions from the mid-sixties, the iténl States Supreme Court defined the
boundaries of the federal due process right ofraiical defendant to be tried before a jury that
will judge his or her guilt or innocence solely the basis of the evidence properly admitted in
court rather than information obtained from extdigial sources.

In Rideau v. Louisiana373 U.S. 723 (1963), the defendant confesseletarimes during a
filmed interview that was broadcast on local ted@m three times. After a motion for a change
of venue based on prejudicial publicity was denibd,defendant was tried and convicted before
a jury containing three members who had seen teeview. The Supreme Court vacated the
conviction, finding that the televised “spectacléds “in a very real sense Rideau’s trial. . . .
Any subsequent court proceeding in a communityesegsively exposed to such a spectacle
could be but a hollow formality.'ld. at 726. The Court ruled that “due process ofilathis
case required a trial before a jury drawn from mwnity of people who had not seen and
heard Rideau’s televised interview.ld. at 727. The Court reached that conclusion despé
fact that the three jurors who had seen the coiofiessstified during voir dire that they “could
lay aside any opinion, give the defendant the pnggion of innocence as provided by law, base
their decision solely upon the evidence, and afiylaw as given by the courtld. at 732
(Clark, J., dissenting).

In Turner v. Louisiana379 U. S. 466 (1965), two deputy sheriffs who hadn the principal
witnesses for the prosecution served as the Isaififtharge of the jury during the taking of
evidence and the jury’s deliberations. The Lougi&upreme Court, while disapproving the
practice, refused to reverse the defendant’'s mwaleviction and sentence of death, finding that
no prejudice had been demonstratéd.at 470. While the bailiff-witnesses had talkethvthe
jurors, the state court found that there had b@ershowing that either deputy had talked with
any member of the jury about the case itselfl’ at 469.

The United States Supreme Court noted that:



In the constitutional sense, trial by jury in antinal case necessarily
implies at the very least that the “evidence dgwedty against a defendant
shall come from the witness stand in a public coorh where there is full
judicial protection of the defendant’s right of &mmtation, of cross-
examination, and of counsel. What happened inctlse operated to
subvert these basic guarantees of trial by jury.

Id. at 472-73.

Reversing the judgment, the eight-judge majoréidthat “it would be blinking reality not
to recognize the extreme prejudice inherent in¢bistinued association throughout the trial
between the jurors and these two key witnessethéprosecution.id. at 473.

[T]he relationship was one which could not but évghe jurors’
confidence in those who were their official guangi@uring the entire

period of the trial. And Turner’s fate dependedmimow much
confidence the jury placed in these two witnesses.

One year later, the Supreme Court decBatker v. Gladden385 U.S. 363 (1966), in which
the bailiff in charge of a deliberating jury toldejuror that the defendant was a “wicked fellow”
who was guilty; and told another juror that any foyger guilty verdict would be corrected by the
Supreme Court. ThearkerCourt analyzed the constitutional implicationgta$ conduct in the

following terms:

We believe that the statements of the bailiff® jurors are controlled by the
command of the Sixth Amendment, made applicabteeédstates through the
Due Process Clause of the Fourteenth Amendmeguatiantees that “the
accused shall enjoy the right to a . . . trialgloyimpartial jury . . . [and] be
confronted with the witnesses against him . . As’we said infurner v. State
of Louisiana 379 U.S. 466, 472-473 (1965), “the ‘evidence dgwed’
against a defendant shall come from the witnesglstaa public courtroom
where there is full judicial protection of the ded@ant’s right of confrontation,
of cross-examination, and of counsel.”

Id. at 364.
In finding the bailiff's misconduct sufficient t@verse the conviction, the Supreme Court

found that “his expressions were ‘private talkfideng to reach the jury by ‘outside influence.”
Id. (citing Patterson v. Colorada205 U.S. 454, 462 (1907)). The Court notedétvpously had

followed “the ‘undeviating rule’ that the rights obnfrontation and cross-examination are



among the fundamental requirements of a constitatiyp fair trial.” Id. at 364-65 (citation
omitted).
Finally, the Supreme Court rejected the argunteatitbecause ten jurors had testified that
they had not heard the bailiff's comments, and bsedregon law only required ten affirmative
votes to convict, no prejudice had been shown. Jtwrt found that the unauthorized conduct
of the bailiff “involved such a probability thatgjudice will result that it is to be deemed
inherently lacking in due processld. at 365 (quotindestes v. Texa881 U.S. 532, 542-543
(1965)). Furthermore, the defendant “was entitetéd tried by 12, not 9 or even 10, impartial
and unprejudiced jurors.Id. at 366.
In Bruton v. United State$91 U.S. 123 (1968), the high court held thatafse
codefendant’s confession inculpating the defengetdtes the non-confessing defendant’s
Sixth Amendment right of confrontation. Bruton, the trial court had instructed the jury that
the codefendant’s confession “was inadmissibledaaagainst [Bruton] and therefore had to be
disregarded in determining [Bruton’s] guilt or ircemce.” Id. at 125. Nonetheless, the denial of
the right to confront the witness was so serioas e Court held that a limiting instruction was
not “an adequate substitute for petitioner’s caastinal right of cross-examinationfd. at 137.
The Court held
there are some contexts in which the risk thajuhewill not, or cannot,
follow instructions is so great, and the consegasruf failure so vital to
the defendant, that the practical and human limmatof the jury system
cannot be ignored. [Citations.] Such a conteprésented here, where the
powerfully incriminating extrajudicial statementseocodefendant, who
stands accused side-by-side with the defendantediteerately spread
before the jury in a joint trial.

Id. at 135-36.

Given the nature and content of the Misskelletest@nt, its consideration by the jury, like
the bailiffs comments ifParker v. Gladden“involved such a probability that prejudice will

result that it is to be deemed inherently lackimglue process” and cannot possibly be

considered harmless. 385 U.S. at 365.



Furthermore, the Misskelley statement was placethe jury’s “con” list despite the trial
court’s express admonition that jurors were to igndetective Ridge’s unwarranted reference to
it during his cross-examination by defense counsel.

No rational argument can be made that the evidagagst Echols was so overwhelming
that the jury’s grossly prejudicial consideratidrtlee Misskelley statement could not have
influenced their guilty verdict. Considered indiually or collectively, the evidence components
of the case against Echols were shockingly wediat The ballpark girls alone heard Echols
publicly and seriously confess to the charged csiatea softball game strains credulity; neither
the knife, fiber, the Hollingsworth identificatidastimony, nor petitioner’s statement to Ridge
logically or directly connected Echols to the criraad the Griffis “expert” testimony was
fraudulent.

On the other hand, the defendant offered subsiaand essentially unrebutted testimony that
on the day of the crimes he was doing what an ufegrag but innocent teenager would be
doing: being driven by his mother to the doctosjting with his girlfriend, having dinner with
his family, and talking on the telephone. Ratlhantbeing strong, the case against Echols may
be among the flimsiest ever to result in a sentefceath in this state or nation.

Of great importance, this Court having stated thatjury’s exposure to the contents of the
Misskelley statement would certainly have beenygaliejal (EBRT 930-311710-11, the state
cannot reasonably argue to the contrary. Thdtikemore true when what the jury had heard
about the Misskelley confession was terribly inaetet One of the reasons why the Misskelley
confession was almost surely false was Misskellgyisrance of the most obvious fact about
the victims’ condition: they had been hog-tied.t Yeror Four heard and believed that
Misskelley had included a description of the hogrdyin his statement, rendering the statement
credible. This case constitutes a perfect exawiph®w a wrongful conviction can result from a
failure to subject unreliable evidence to the ctutsbnally required process of confrontation and

cross-examination.



Finally, as was true iRarker v. Gladdenone juror here, the jury foreman, “testified that
[he] was prejudiced by the statements.” 385 LL36&8. The foreman has admitted that the
judge told the jurors that they could not consither Misskelley matter at all, but stated with
emphasis: “How could you not?” In statements adibis under the Rule 606(b) exception for
evidence bearing on “whether extraneous informatiaa improperly brought to the jury’s
attention,” Juror Four, the foreman, said : “It veagrimary and deciding factor. It was a known
event. People knew about it. The bottom line:déeision was potentially made upon the
knowledge of that fact. It was in the newspapénead the newspapers. | was aware there was
atrial.” He described all the other evidence agakchols and Baldwin as “scanty,
circumstantial.” He called it a “ very circumsteaticase [emphasis his]. Look at Manson. If
you were to take a thousand cases [he paused.hergjthout Misskelley, it was extremely
circumstantial. Misskelley was the primary factor'the finding that Echols and Baldwin were
guilty.

Given the fact that the jury’s verdicts in thiseaest on extrajudicial information deemed
unreliable as a matter of law, they cannot be iedolipon to rebut petitioner’'s showing that a
new trial would surely result in an acquittal.

D. The Verdicts Against Echols Merit No Deferenc&ecause They Were
Returned by Biased Jurors

As demonstrated above, newly discovered evideoneerning the extraneous information
injected into the deliberations of the Echols jprgves the jury’s receipt of, and reliance on,
extrajudicial information, a federal constitutionvadlation; that same evidence also establishes a
related but distinct constitutional deprivatiomatiof a defendant’s right to twelve impartial
jurors.

The United States Supreme Court have held thateaost obligation of any prospective
juror is that of honesty during the voir dire preggefor that reason, a lack of such candor by a

venire person is a telling indication that the pexgive juror lacks the impartiality required to



fairly judge the case. During individualized vdire at Echols’ trial, no juror admitted to being
aware of the fact that Jesse Misskelley had givsetat@ment or confession to police
interrogators, and certainly none disclosed knogdetthat any such statement implicated either
Echols or Baldwin. Yet during deliberations thesbkelley statement was listed by jurors as a
reason to convict both Echols and Baldwin. Thatdewmt can be explained by the fact that three
jurors — Four, Six, and Seven — have now admittatie@time of jury selection they were
aware of the Misskelley statement. Furthermorerdeour has admitted an extensive
familiarity with the media reports disseminatedtioa eve of trial, particularly those details
incriminatory of Echols and Baldwin, despite thetféhat during jury selection he denied
knowing anything about the Misskelley matter oftiamn that Misskelley had been previously
convicted of something, although Juror Four did kreiw what.

On voir dire, Juror Nine maintained that he hatidiscussed the case with his father, a
police commissioner in Arkansas, but has recemtlfed that in a pretrial conversation with
Juror Nine, his father “spit out” the details ogétbase. The receipt of that information surely
explains the fact that during the trial Juror Nimo# only held the opinion that the defendants
were guilty, but that they had supporters in thertoom who were capable of killing Juror Nine
as well, leading the juror to be terribly frighten®r his own life at a time he was supposed to be
dispassionately deciding the guilt or innocenc&dfols. Additionally, Juror Six now has sworn
that she decided the guilt of the defendants bdfeeging closing arguments and the trial court’s
instructions, also a deprivation of the defendamndjkt to a fair and impartial jury.

Finally, several other jurors admitted during waire that they tended to believe that the
defendants were guilty, although they promisecetdi®se opinions aside. The United States
Supreme Court has held that such disavowals ofdaiasot be deemed conclusive when the
exposure of jurors to inadmissible and prejudimi&drmation is so great that a majority of
sitting jurors was predisposed to a finding of gwihen selected to serve. That critical mass was

reached in this case, yet another reason why Edwrlsictions must be set aside



“[T]he right to jury trial guarantees to the crimally accused a fair trial by a panel of
impartial, ‘indifferent’ jurors.” Irvin v. Dowd, 366 U.S. 717, 722 (1961). “The theory of the
law is that a juror who has formed an opinion careimpartial.” Id. (internal quotation marks
omitted). While a juror who truly can put asids br her opinions may fairly serve, “those
strong and deep impressions, which will close tiedragainst the testimony that may be offered
in opposition to them; which will combat that testiny and resist its force, do constitute a
sufficient objection to [that juror].ld. at 722, n.3 (quoting 1 Burr’'s Trial 416 (1807)didhall,
C.J)).
InIrvin v. Dowd, eight of the twelve jurors selected to sit ondleéendant’s jury had
formed the opinion that he was guilty based on syp®to pretrial publicity, although each
stated “that notwithstanding his opinion he co@dder an impartial verdict.1d. at 724. The
Supreme Court vacated the defendant’s murder coongcand sentence of death, holding that:
With his life at stake, it is not requiring too nfuthat petitioner be tried in
an atmosphere undisturbed by so huge a wave oicuddsion and by a
jury other than one in which two thirds admit, beftvearing any
testimony, to possessing a belief in his guilt.

Id. at 728.

A pivotal factor in determining a prospective jusampartiality is his or her candor in
responding to questions on voir dire. “Voir didays a critical function in assuring the criminal

defendant that his [or her] Sixth Amendment righah impartial jury will be honored.”
Rosales-Lopez v. United States, 451 U.S. 182, 188 (1981). “The necessity oftiultanswers
by prospective jurors ... is obviousMcDonough Power Equip. v. Greenwood, 464 U.S.
548, 554 (1984) (plurality)see also Caldarera v. Giles, 360 S.W.2d 767, 769 (Ark. 1962)
(“There is a duty upon every prospective juror om dire examination to make a full and frank
disclosure of any connection he may have withitigahts or anything that would or could in

any way affect his verdict as a juror.”).



That being so, “the honesty and dishonesty of@’giresponse is the best initial indicator of
whether the juror in fact was impartialNVMcDonough, 464 U.S. at 556 (Blackmun, J.,
concurring). Writing for a unanimous Court@ark v. United States, 289 U.S. 1, 11 (1933),
Justice Cardozo observed: “The judge who examindbs@voir dire is engaged in the process of
organizing the court. If the answers to the goestare wilfully evasive or knowingly untrue,
the talesman, when accepted, is a juror in name”onl

Echols will now demonstrate both that a numbendividual jurors lacked the impartiality
required to serve as jurors and that the jury, id@ned collectively, must be found under
controlling principles of the United States Supre@wairt to have been biased against the
defendants.

- 1. Juror Four

During voir dire, Juror Four acknowledged thakhew of the verdict in the Misskelley
case, but stated, “I don’t know anything — | couldall you anything about Misskelley except
that | understand that he was convicted of sometland | couldn’t even tell you of what[.]”
(VDRT 307.)

Juror Four has now stated, however, that aroumdirie he was called as a juror, he was
aware that Jessie Misskelley had been broughet&€thighead County Courthouse and had been
offered a sentence reduction to 40 years if hdiggsagainst Baldwin and Echols. (See Exh.
VV.) That assertion is surely true, because on dwe Juror Four stated that he read three
newspapers daily, including thekansas Democrat Gazeted theJonesboro Surboth of
which were flooded with stories about the Misskgltenfession, conviction, and plea
negotiations in the weeks before the Echols tliator Four has stated that prior to petitioner’s
trial, he had heard that Misskelley made a confests authorities implicating Baldwin and
Echols, stating that the three victims had beeniédgthat they were castrated, and that Echols

and Baldwin had made Misskelley chase the victiowrdand catch them. Juror Four has also



stated that he believed it was unreasonable tocexpe jury to ignore the Misskelley confession,
which was published in the newspapers.

Thus, during voir dire, Juror Four made misleaditajements about the state of his
knowledge regarding the case, stating that he kneually nothing about Misskelley when in
fact he knew a great deal, including specific defaiblished in the newspapers concerning
Misskelley’'s statement.

Furthermore, during voir dire, Juror Four had deamnd watched as Prospective Jurors Sharp
and Hartshorn were excused because they admitethdy could not follow the court’s
command to “set aside” what they had heard in tadian“and let your decision in this case be
dictated by the evidence that you hear in the coom.” (VDRT 17-18.) The Court then again
informed the remaining jurors, including Juror Fabat: “We’re asking you to disregard what
you've read, seen, or heard.. .. [l]t's importdra@t a person have a fair and impartial trial and
that your mind should not be made up from outsidleences ....” (VDRT 19.) The Court
then asked each juror whether “you are preparédstém to the evidence and let your mind be —
your decision on this case be determined by whathgar in the courtroom and the law given
you by the Court?” (VDRT 19.) By failing to sté&rward as Jurors Sharp and Hartshorn had
done, Juror Four indicated to the trial judge amdnsel his ability and willingness to comply
with that fundamental rule, yet he has since a@ahithat he thought the Court’'s command to
ignore media reports was “unreasonable” and thaidiated it by relying on the decision of the
Misskelley conviction in deciding to convict.

In order to gain a new trial on the ground thatrar was biased, “a party must first
demonstrate that a juror failed to answer honestiyaterial question on voir dire, and then
further show that a correct response would haveiged a valid basis for a challenge for cause.”
McDonough, 464 U.S. at 556 (1984). Juror Four did not htypesiswer questions on voir dire
concerning his knowledge of the case and his willess and ability to judge the case on the

evidence alone, and honest answers in regard $e thatters certainly would have provided a



valid basis for a challenge for cause. The presefheven a single biased juror cannot be
deemed harmless, of course, because a defendamititied to a trial by 12, not 9 or even 10,
impartial and unprejudiced jurorsParker, 385 U.S. at 366. A new trial would be in order on
the ground of Juror Four’s bias alone.

2. Juror Six

In her affidavit of June 8, 2004, Juror Six statéanade it clear prior to being seated as a
juror that | knew about the Jessie Misskelley ¢aseugh the newspaper and having seen stories
about him and his case on television.” (Exh. Y¥uror Six did not state on voir dire, however,
that she “was aware that Misskelley had confesséle police,” a fact she has now revealed in
her affidavit which would have provided a basisdazhallenge for cause. Juror Six thus
qualifies as a biased juror under ¥ieDonough test.

Juror Six further stated in her affidavit thatécall that many days that testimony was
presented during the trial, we jurors would tallotee another in the jury room using our notes to
help us understand what was going on. We all fiead our notes to each other at the end of the
day, or in the mornings. We did this in the juopm where we gathered during breaks in the
trial, and whenever we were excluded from the coarh due to issues discussed outside of our
hearing.” Juror Six continued:

My recollection of this process of daily reviewingr notes with one
another is that it permitted us to assess whetkenad missed something,
or did not write down a matter of significance aigrihe course of the
testimony. | recall reading to other jurors frorg notes, and it was clear
to me that certain other jurors had missed matkarts| had noted. | found
that this process helped me to better understanduidence at trial...

As a result of this daily process of observing e#ses and reviewing
notes and daily discussions with my fellow jura@sd based on my view
of the evidence as | was hearing it in court, iswkar to me even before
the deliberations that the defendants were guilty.

Juror Six was a biased juror for this reason dk we

Il

- 3. Juror Nine



During voir dire, Juror Nine stated that he hatitatked about this case with his father, who
was a police commissioner in Arkansas. (VDRT 436.a recent interview, however, Juror
Nine stated that when he called his father aftergoselected as a juror, he learned that his father
had heard about the case, which had received\stdég-maybe tri-state wide, media attention.
When Juror Nine told his father that he was gombé a juror, his father “started spitting out the
details.” (Exh. ZZ.) Yet, when questioned by thal court prior to deliberations as to whether
any juror had received information from an outsderce, Juror Nine did not disclose this
conversation with his father.

Juror Nine thus gave a false answer to a coudirpg Had Juror Nine been more
forthcoming, the defense could have unearthedkbihood that the information he had
received about the case prior to trial had creatbids against the defendants that had led him to
prejudge their guilt. Juror Nine stated that sy experience ‘spooked the hell” out of him
and that he “never felt so scared.” He couldigep at night and “felt he could hear noises
outside and would look out the window.” His feaasathe result of the “talk of those kids being
part of a cult, and looking into the audience aggirsg the victim’s families and the families of
the accused.” Although he was never personalBetiened, he felt that something could happen
to him. Juror Nine thought that since the kidgral were not afraid to kill, maybe they had
friends or were part of a cult that was capablkilbhg. When Juror Nine looked into the
gallery, he saw people that he associated witlléfiendants and thought, “They’re going to kill
me.” (Exh. ZZ.)

Juror Nine’s fear during the taking of testimohwtt friends of the defendant were going to
kill him was based both on matters not in evidesnag his own prejudgment of the defendants’
guilt of the charged murders. Obviously, a jurdrovbefore hearing all the evidence fears that a
defendant is a murderer whose confederates megurtineharm is not the sort of impartial
arbiter contemplated by the Fifth and Sixth Amendtse Juror Nine was a biased juror whose

presence on the jury deprived Echols of a fait.tria



4. Juror Seven

Juror Seven’s affidavit states that, before sgran the jury, she knew about the earlier trial
of Jessie Misskelley in Corning in which Misskellegzd been found guilty and she believed she
also knew that he had confessed to the crime. .(EXh) Juror Seven did not reveal her
knowledge of either of these facts during voir diféhese facts, combined with the fact that
despite the court’s admonition to ignore the Midisiestatement, Juror Seven listed it in her
notes as a reason to convict both Echols and Baldgtablish that she meets the legal standard
for a biased juror.

5. Juror One
During voir dire on February 23, 1993, Juror Gtaed that she had heard “an awful lot”
about the case through The Jonesboro Sun and Axk&emocrat, Television Channels 7 and 8,
and reading articles on a daily basis. (VDRT 358.) Juror One then stated that “anyone
under these circumstances would form an opinioo,doubt referring to the pervasive media
coverage of the case, and that she had formediaimophe defendants were guilty.

In fact, the Arkansas Democrat had run an artieé very morning of February 23tating:

“In a June 3, confession to West Memphis policeisfidelley] said he helped Echols and
Baldwin subdue the victims on May 5 and watchethadeen-agers beat and sexually abused
Christopher Byers, Michael Moore, and Steve Brdn@xh. G.) Thus, when the Court
suggested that every juror knew of the Misskelkeyesnent, he no doubt was right as to Juror
One. Just as surely, Juror One knew the contétigbstatement, reported again in the press
that morning, leading Juror One to believe Echats Baldwin guilty.

To be sure, Juror One stated during voir dire shatbelieved that she could put her opinion
of the defendants’ guilt aside and judge the casthe evidence admitted at trial. When a jury’s
exposure to inadmissible and prejudicial news resgsras extensive as it was in this matter,
however, the United States Supreme Court has feuald self-appraisals inadequate to sustain a

resulting conviction. Segheppard v. Maxwell, 384 U.S. 333, 351 (1966).



6. Juror Five

Juror Five acknowledged that she received Theshmme Sun every day and had read about
the case regularly. Her feeling was that she wasihg to believing that the defendants had
probably committed the crime, and nothing had yeinged that feeling, although she believed
that she could begin the trial believing the de&amd were innocent. (VDRT 337-38.) What
had led her to believe the defendants were guity Y& law enforcement officer who said that
he felt like it was a pretty well open and shutegca®u know, that they had enough evidence.”
(VDRT 338-39.) In light of the outside influencegerating on so many of Juror Five’s fellow
jurors and Juror Five’s own pre-existing opiniortled defendants’ guilt, Juror Five’s statement
that she could judge the case based on the eviddmoe was inadequate to ensure her
impartiality.

7. Jurors Ten, Two, Three, Eight, Eleven, and Twek

Juror Ten stated in voir dire that it “seemsgdbeaeral opinion is that everybody thinks
they're guilty.” (VDRT 510.) Jurors Two, Threedht, Eleven, and Twelve had all been
exposed to press coverage or public discussiolmeoddse, had heard other prospective jurors
describe the case as open and shut and expresskaable opinions that the defendants were
guilty, and in the trial judge’s opinion almost slyrknew of the Misskelley statement.

When considered collectively, the exposure ofdingto prejudicial and inadmissible
information was as great in this case as was tbe itlRideau, Irvin, or Sheppard. Echols
was deprived of his right to twelve impartial juspand his convictions consequently cannot in
any way undermine the compelling showing that lerhade herein that, if tried today, he
would surely be acquitted.

11
CONCLUSION
For the foregoing reasons, petitioner Echols’ omofor a new trial based on new scientific

evidence must be granted.
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